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Biohazard

General Information

For decades now, the sporting industry has been a multi-billion dollar industry. While the most popular clubs and 

athletes get most of the press and goodwill, a huge part of the profits comes from sporting equipment and apparel. 

Although the apparel industry does not receive nearly the same attention star athletes do in the international 

press, their profits can be affected substantially by what star athletes choose to do on and off the field.

Rivaliser is a small West Provincian sports apparel company that promotes athletic competition as a healthy 

lifestyle choice. Though Rivaliser is still small, it has grown substantially over the past few years and has gained 

a modest, but strong, international following. In the beginning of 2013, it decided to promote its brand by 

choosing an athlete ambassador. Rivaliser’s President and CEO, Lorin Simon, an avid track and field fan, follows 

young, promising runners and after a diligent search, settled on a storybook candidate: Madison Roumain.

Roumain is a 20-year-old sprinter from the small country of Tierrasrio and has recently exploded onto the 

international sports scene. Born to a poor family, Roumain left with his family to start a new life in West 

Provincia after rampant drug abuse and gang violence rendered their rural homeland unsafe. Since then, 

they have become a premier athlete in West Provincia and was considered a strong frontrunner to represent 

West Provincia in the 2016 Olympics.

Lorin Simon felt that Roumain was an easy choice to be its ambassador since their inspiring life story, positive 

message and clean profile were a perfect fit for Rivaliser’s image. The interest was mutual, so Rivaliser and Roumain 

quickly signed a five-year endorsement deal worth US$600,000 on 1 February 2013. According to the contract, 

Roumain receives a US$120,000 payment on 1 February each calendar year that the contract is in effect.

The contract requires Roumain to wear exclusively Rivaliser apparel in public and to appear at least three 

times a year at charity events that Rivaliser plans and organises, so long as such events do not interfere with 

Roumain’s training and competing schedule. Additionally, the contract contains the following terms relating 

to termination and damages in the event of breach:

9. TERMINATION

9.1 If either party fails to perform any term of this contract, the other party may terminate this 

contract upon 30 days’ written notice and may seek damages as outlined in Paragraph 10.

9.2 Morality Clause. If ATHLETE is found to be involved in any activity involving dishonest, 

unethical, illegal or unprofessional conduct or any other personal conduct that impairs 

ATHLETE’s ability to serve as a capable public representative of RIVALISER, RIVALISER may 

terminate this contract upon 30 days’ written notice and may seek damages as outlined in 

Paragraph 10.2.

9.3 Either party may terminate without cause, in accordance with Paragraph 10
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10. DAMAGES

10.1 If this contract is terminated by ATHLETE with or without cause, ATHLETE shall forfeit all 

compensation then due and remaining under this contract.

10.2 If this contract is terminated by ATHLETE without cause or by RIVALISER with cause under 

Paragraphs 9.1 or 9.2, ATHLETE shall pay RIVALISER damages for loss of ATHLETE’s services 

in the amount of 50% of all compensation attributable to the then remaining period of this 

contract..

10.3 If this contract is terminated by RIVALISER without cause, RIVALISER shall pay ATHLETE, within 

60 days of termination, damages in the amount of all compensation due and remaining under 

this contract at the date of termination.

Late in 2014, Roumain tested positive for tamoxifen in a routine drug test administered by the World Anti-

Doping Agency (WADA) following the 2014 Continental Cup Competition in September 2014. Tamoxifen, a 

selective oestrogen receptor modulator (SERM), is expressly banned by WADA and the International Olympic 

Committee (IOC) as it is often used as part of a steroid cycle to reduce the side effects of anabolic steroids 

and to increase testosterone production. The WADA’s baseline requirement for their testing facilities is 80% 

minimum, but there is no requirement for a second test to double-check the accuracy of the first test results.

Due to this positive test result, Roumain received a one-year suspension  disqualifying them from 

international competition from 13 November 2014 until 12 November 2015. Roumain has publicly denied the 

use of performance enhancing drugs (PEDs) and has stated that their use of tamoxifen was for a private 

and valid medical purpose. However, Roumain neither applied for nor received a therapeutic use exemption 

from either WADA or the IOC and has also decided not to pursue an appeal.

Lorin Simon, initially Roumain’s biggest supporter, was furious. Without conferring with counsel, he sent 

Roumain an e-mail on 14 November 2014 telling them that the company was terminating the contract as 

of 1 December 2014 and would be expecting Roumain to reimburse the company for 50% of the amount 

remaining on the contract, or roughly US$190,000, which is calculated as follows: 22 months at US$10,000 

per month = US$220,000, instead of US$ 600,000, leaving a balance of US$380,000 less 50% = US$190,000. 

Roumain angrily responded that if Rivaliser attempted to terminate the contract, they would sue for breach.

In addition, two significant sponsors have left Roumain recently, so it is obvious that their appeal for securing 

sponsors has decreased.

Under the terms of the endorsement contract’s mediation clause, Rivaliser has requested that the two parties 

mediate the issues presented by this situation in Paris under the ICC Mediation Rules. Roumain has agreed to 

attend the mediation accompanied by their attorney while Rivaliser will be represented by Lorin Simon and 

in-house general counsel. The termination of the deal and all outstanding payments have been put on hold 

in the meantime.
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Confidential Information for Rivalser (Requesting Party)

Rivaliser is in a difficult situation. While Lorin Simon was initially very enamoured with Roumain and their 

inspiring life story, they now believe that if it turns out that Roumain’s athletic feats were fuelled by any illegal 

substances, the reputational harm will be enormous and the effect on sales catastrophic. On the other hand, 

if Roumain is telling the truth and they are not a PED user, terminating the contract could be both expensive 

and a public relations disaster. In this event, Rivaliser may have to pay damages, and even worse, be seen as 

a company that doesn’t stand by its athletes.

Rivaliser wants to trust Roumain. They are Rivaliser’s star athlete and Rivaliser, as a new brand, needs athletes 

like Roumain to compete with the established apparel companies which currently dominate the market. 

Rivaliser needs to find out whether Roumain really has been using steroids. If it is found true, the contract 

must be terminated. Otherwise, Rivalsier needs to publicize the fact that Roumain is not a steroid user to 

clean up both Roumain and Rivaliser’s reputations.

Rivaliser also wants to make sure that something like this never happens again. It does not want to invest 

much cash into ensuring drug compliance, but they are willing to spend a little to ensure that its star is not 

using PEDs or doing anything to place Rivaliser’s reputation at risk.

Roumain is nearing the end of their second year of the five year contract. Rivaliser thinks that Roumain’s 

compensation should be reduced given the bad publicity they brought to both the company and their own 

reputation.

If this contract is to continue, Rivaliser wants Roumain to engage in additional drug testing that is more 

stringent – and expensive - than what WADA requires. It believes that up to 20% of Roumain’s existing yearly 

sponsorship payment should be deducted from Roumain’s salary to fund this stringent testing regime.

After doing some research, Rivaliser found three drug-testing services that it finds reputable.These can be 

used alone, or in combination to increase accuracy:

A hair follicle test boasting 78% accuracy, with a cost of US$1,000 per test

A blood test – requiring at least two vials of blood - boasting 97% accuracy, with a cost of US$4,000 per test

A urine test boasting 89% accuracy, with a cost of US$6,000 per test.

General counsel feels there is a good legal case that testing positive for tamoxifen constitutes a breach of the 

contract, entitling Rivaliser to not only terminate the contract but also require Roumain to pay 50% of the 

remaining compensation due. However, suing Roumain for the money will create bad publicity. If Roumain’s 

tamoxifen use is unrelated to steroid use, general counsel has advised Rivaliser that the legal issues are less 

clear cut. General counsel says there is a 20- 40% chance that if Rivaliser terminates and Roumain sues for 

breach, Roumain could recover the remainder due on the contract. Consequently, Rivaliser might be willing 

to pay up to US$150,000 to have Roumain walk away from the endorsement contract. If Roumain has a good 

explanation for the positive test results, Rivaliser would like to keep them, provided they are willing to: 1) 

subject themself to quarterly drug tests; 2) accept a reduction of US$10,000 to US$25,000 a year in their 
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current compensation to help subsidise the drug tests; and 3) participate in a joint public statement with 

Rivaliser explaining why they were suspended; 4) Lastly, before this whole mess, Simon was very interested in 

getting Rivaliser involved in youth charity events, which might help sales in the high-school athlete market. 

If Roumain agrees to appear monthly at a junior competitive event of Simon’s choice, that might add value to 

the contract and also help Roumain’s bruised reputation.
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Confidential Information for Madison Roumain (Responding Party)

Your reputation has been harmed considerably in recent months due to the suspension. Generally, 

endorsement deals for Olympic athletes can be hard to come by. For an athlete with your growing reputation, 

and given your relative youth and commercial inexperience, the Rivaliser contract was significant— both in 

terms of the exposure and the compensation. You understand that you have been contracted to represent 

Rivaliser and that as a new company in a very competitive market, its reputation is still fragile. But you are 

also furious that without even talking to you, your mentor Lorin Simon is seeking to terminate the contract.

In your less emotional moments, you realise that the suspension was probably a shock to Simon and the 

company. You can understand how, if the deal is to survive, Rivaliser would like some assurance that any sort 

of intentional or unintentional ingestion of banned substances will never happen again. But you are very 

offended that no one from the company contacted you first to hear your side of the story.

Losing the Rivaliser endorsement deal would have strong negative consequences to your public image and 

bank account. You are immensely proud of your athletic prowess and all you have overcome and, if possible, 

would like to continue the partnership relationship you signed up for. Still, you need to feel valued by the 

Rivaliser, otherwise you will walk away and find another company to work with. However, you are conscious 

it may take time to find another endorsement deal.

You did take tamoxifen for a very good reason. While the public word was that you spent the winter months 

between 2013 and 2014 recovering from a running injury, in actuality you were in treatment for cancer, which 

runs in your family. The lump was caught early, and the surgery and radiation were successful. Your prognosis 

is excellent, but the doctor did recommend that you take tamoxifen for a short period to reduce the likelihood 

of recurrence. You are a very private person and did not want anyone to know about the diagnosis. You told 

your agent that he could only apply for a therapeutic exemption from WADA if he could keep your health 

condition absolutely confidential. Your agent either could not ensure confidentiality or simply decided to 

take a chance by not applying for a therapeutic exemption when you returned to competition in summer 

2014. You realise now that not applying for a therapeutic exemption was perhaps a mistake, but you don’t 

believe you did anything to justify Rivaliser’s attempt to terminate the contract.

Your lawyer tells you that if Rivaliser insists on terminating the contract and you go public with your 

diagnosis, the adverse publicity for Rivaliser will be devastating. You still don’t want the public to know about 

your cancer. If at all possible, you’d like to keep the endorsement deal with Rivaliser without discussing 

your illness, though you realise maintaining this level of secrecy might be impossible. You have heard that 

whenever an athlete is suspended for unauthorised drug use, sometimes endorsers add additional drug 

testing requirements. That is alright with you, so long as the tests don’t involve needles. You hate needles. 

You had some bad experiences when you were a child.

Regardless of what is decided upon, the outcome be kept strictly confidential. You insist that there be no 

mention of restructuring, if any, of the contract in the press, since even a mention of a change in conditions 

would cast doubt upon Rivaliser’s support of you. You would also like Rivaliser to arrange a few more 

appearances for you as their representative in order to solidify the relationship and quell any rumours that 

they are dropping you. If Rivaliser insists on adding drug testing provisions to the contract, you would like 
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to see an increase in compensation to reflect the additional obligations. As a measure of trust, you would 

like to receive US$5,000 per test if the test requires the use of needles. If needles are not required and the 

test is not invasive, you are willing to drop this demand and even contribute up to US$14,000 of your yearly 

compensation to help offset the costs of the drug testing.

But in order to ensure that tests will not produce costly false positives, the selected test must be proven to 

be much more accurate than the 80% WADA baseline requirement for their testing facilities and there must 

be some way to double-check the test’s accuracy.

If Rivaliser would like to buy you out the contract, you would accept nothing less than a full year’s payment. 

You believe that with a few excellent results in track events once your suspension ends, you could obtain new 

endorsers. However, you need at least a year’s payment to support your training during that year. Further, if 

you and Rivaliser decide to part ways, it must be phrased to the press as a mutual parting of ways. No mention 

of PED use can be made. Although you cannot afford to take Rivaliser to court, you will portray Rivaliser on all 

available social media as having deliberately breached its contract and outrageously defamed you.
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Global Warming Meets Motocross

General Information

Maxispeed Tyre Ltd. (Maxispeed) is an Arcadian company owned by the Farnsworth family. Max Farnsworth is 

the sole Executive Director and a 75% shareholder. Arcadia is a small country in South America, famous for its 

rubber plantations and a rich prehistoric heritage of the Royan people, similar to the Mayan culture in parts 

of Latin America. Approximately 5 million people live in Arcadia, most of whom live in or around the capital 

city of Valhalla. Valhalla is a major Royan city and has numerous ancient ruins of significant archeological 

interest. Recently, the government completed restoration of the Royan ceremonial gardens in the centre 

of Valhalla, a large space filled with local flowering plants surrounded by statuary and fountains. The Royan 

Gardens  will have its grand opening on the final day of the 2013 Arcadia National Motocross Championships, 

where the top three winners will be awarded their prizes. The government and merchants hope that the 

Gardens will put Arcadia on the map for tourists.

Maxispeed is the leading manufacturer of tyres in Arcadia and the motorcycle tyre division. Although 

smaller than the other tyre divisions, They have been profitable for many years, primarily because of the 

premium price of their tyres (20% higher than competitive tyres) and a longstanding consumer perception 

of high quality. In fact, until Maxispeed’s most recent motocross tyre model (the X200), the composition 

of motorcycle tyres among leading manufacturers was essentially identical. Somewhat like suppliers of 

petrol, competition among motorcycle tyres manufacturers has been driven by service, ready inventory and 

customer preference through advertising, which includes supplying the leading motorcycle manufacturers’ 

teams with tyres and promotional money. Maxispeed also manufactures in Valhalla a broad line of special 

use tyres, and maintains international distribution networks for its truck, heavy vehicle and farm equipment 

tyres. Motorcycle tyres are sold as original equipment to motorcycle manufacturers and, in the replacement 

market, through motorcycle dealers and repair shops.

Maxispeed does not sponsor a motocross team itself, but supplies motorcycle tyres pursuant to exclusive 

sponsorship/promotional contracts to 5 of the 10 motorcycle manufacturer teams competing in the Arcadia 

National Motocross Championships. In exchange for free tyres and a substantial promotional fee, each 

motocross team must use Maxispeed tyres exclusively during the competition and display a Maxispeed logo 

prominently on each motorcycle’s front fender. Signage around the Arcadia course displays Maxispeed’s 

name and logo every 100 metres. The last 9 winners of the Championship used Maxispeed tyres, an 

achievement used by Maxispeed in local and international advertising to proclaim its dominance in the field, 

e.g. “9 of the last 9 winners of the Arcadia Annual Motocross competition have relied on Maxispeed tyres”.

Yesterday, twelve days before the Arcadia race, Maxispeed disclosed to the Motorcross Racing Federation of 

Arcadia (the Federation) that the X200 tyres were not capable of surviving more than a few laps because of 

the unusually high temperatures being experienced this week in Arcadia (38ºC), combined with the extreme 

vertical drop of Jump 6 (a drop never before used on a motocross competition race course). After a few 

practice laps, the rear tyres on most of the bikes equipped with Maxispeed tyres were disintegrating as the 
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motorcycle hit the ground after Jump 6, a problem that has not yet been experienced by the tyres of any 

other manufacturer. The teams equipped with Maxispeed tyres have asked the Federation to delay the race 

for 14 days to allow Maxispeed to obtain suitable tyres or, alternatively, modify the course to eliminate Jump 

6 or to reduce its drop height.

Superior Tyre (Superior) is a small tyre manufacturer based in nearby Boravia which has farm tractor and heavy 

equipment tyre divisions in addition to its motorcycle division. Its Executive Director and sole shareholder, 

J. Scarlotti, is a major motocross fan. As a result, Superior itself sponsors its own motocross team, using 

Yamaha motorcycles, and, of course, Superior tyres. Its team’s riders are employees of Superior.

The official weather forecast for Valhalla for the next two weeks indicates a 50% chance of reduced daily high 

temperatures (to approximately 30ºC). Based on the last 50 years, the average Arcadia temperature at this 

time of year is 26ºC. Meteorologists at Valhalla University have been quoted in the local Valhalla newspaper 

as saying that Arcadia is suffering from the effects of global warming and that there is a distinct possibility 

that there will not be a change in the current weather pattern for at least a month.

To be the supplier of tyres to the winning teams of the most important motocross competition in Arcadia 

is a major competitive advantage for a manufacturer. However, if the race were conducted without the 

dominant Maxispeed-equipped teams, it is likely that fewer spectators would show up. Additionally, 

broadcast networks would exercise their right to cancel worldwide coverage because of a substantial change 

in the field of competitors, leading to lower revenues to the Federation, as well as a much smaller “purse” to 

be allocated among the winning teams.

Competition rules do not permit changes to the Motocross course less than 14 days before the race except 

for extraordinary reasons, such as a force majeure event, or, alternatively, if all participating teams and riders 

consent to the change.

After a meeting last night of all teams and riders, the commercial importance of having the world leader teams 

(which are equippedby Maxispeed) compete was openly discussed (riders share a portion of the total race 

proceeds, including revenue from worldwide TV coverage). All teams and riders, except the team and riders 

sponsored by Superior, have consented to any change to Jump 6 which will allow the Maxispeed equipped 

teams to compete with Maxispeed X200 tyres. At the meeting, Superior announced that it is willing and able 

to supply Superior brand tyres free of charge to the Maxispeed equipped teams to allow them to compete on 

the current course. Superior will also pay a bonus of € 5,000 for any team under contract with Maxispeed if 

they agree to use Superior tyres for the Arcadia competition. The riders are frustrated that the issue has not 

been resolved already. Above all, they just want to compete in Arcadia in a major competition that includes 

all the major teams. Following the meeting, one of the leading riders told the local Valhalla newspaper that 

the tyre issue could become an unnecessary embarrassment for the sport, and stated: “Who knows or cares 

which brand of tyres eventually won the 2005 Indianapolis US Grand Prix Formula 1 race after the Michelin 

fiasco which kept top drivers from competing?”

All of the teams using Maxispeed tyres, consistent with the procedures permitted by the Race Rules (and at 

Maxispeed’s request based on a “full cooperation” clause in its contracts with those teams), have notified 

the Federation that they are invoking emergency arbitration under the ICC Rules of Arbitration to compel 
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the Federation to modify the course or delay the competition for 14 days. The Federation’s dilemma is that 

although Maxispeed is a national symbol of Arcadian quality, the Federation has taken the position in the 

past that a problem of one manufacturer’s equipment  has not been held as sufficient reason alone to delay 

the race (last year the Icelandic team was not able to compete because they needed an extra 3 hours to get 

certain brake parts that were delayed in transit from Iceland). Nevertheless, the Federation recognizes that 

the current temperatures and Jump 6 are both extraordinary. The Federation also fears that a delay may 

jeopardise the broadcast coverage and would be a problem for the many tour packages that have been 

booked ahead for months.

The Federation has proposed that, prior to the arbitration hearing, the Maxispeed equipped teams and 

Superior mediate the issues, which may make the arbitration unnecessary if, as part of any settlement, 

Superior withdraws its objections. Each of the Maxispeed equipped teams and their riders have delegated to 

Maxispeed full authority to resolve the matter in mediation.

Maxispeed (representing itself as well as the Maxispeed teams and their riders) is the Requesting Party and 

Superior is the Responding Party. Superior will be represented by J. Scarlotti and its in-house lawyer, and 

Maxispeed by Max Farnsworth and the leading business lawyer in Valhalla.
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Confidential Information for Maxispeed (Requesting Party)

Maxispeed engineers have been able to trace the defect in the X200 tyres to a formula change in the product 

composition, implemented several months ago. The decision to change the formula was based on the 

success of X200 prototypes used on test tracks and at major European competitions last year, where the 

temperature at the tracks never exceeded 22ºC. Furthermore, the formula change led to a 10% reduction in 

material costs. After extensive testing last week, Maxispeed believes that the X200 tyres would most likely 

not self-destruct if the ambient temperature did not exceed 34ºC.

Max Farnsworth is extremely embarrassed about the X200. Still, he believes that the current unprecedented 

heat wave in Arcadia is the main cause, and not the tyre quality. He decided that the best course of action 

would be to deliver the old reliable X100 tyres to the teams, but after a thorough review of Maxispeed’s own 

inventory and inquiries of all its dealers on their stock, only a very few X100 tyres are available.

The Production Manager of the Maxispeed factory has confirmed that Maxispeed could manufacture and 

deliver in 3 weeks the necessary quantity of X100 tyres for the Championships, but doing so would delay 

production of X100 tyres contractually committed to be delivered to a major Asian motorcycle manufacturer. 

Maxispeed would incur a contractual delay penalty of € 800,000 as well as loss of customer good will if it did 

not make timely delivery.

While the teams and riders equipped with Maxispeed tyres have delegated authority to Maxispeed to resolve 

the matter in the mediation, they told Max Farnsworth that they would hold Maxispeed liable for failure to 

supply suitable tyres if no solution is found that enables them to compete. That is, unless Maxispeed waives 

the contractual exclusivity. Maxispeed believes its reputation would suffer immeasurably in the motocross 

world if its tyres were visibly replaced by a competitor’s tyres.

Maxispeed has been losing market share to other major farm and heavy vehicle tyre manufacturers over 

the last several years since its tyres are substantially similar to other manufacturers’ tyres. Some are even 

manufactured under licence from Maxispeed with Maxispeed’s trademark by other manufacturers, a familiar 

industry practice, particularly for unusual tyres. Unlike motorcycle tyre consumers, commercial buyers aren’t 

influenced by advertising, correctly recognizing that there is little difference among major brands, all of 

which have similar delivery and warranty terms. Maxispeed’s marketing department and its technical staff are 

continually looking for ways to make their farm and truck tyres unique to be able to obtain premium pricing 

also for these types of tyres. Max Farnsworth knows that Superior, although small, has a good technical staff 

and there are industry rumours that they are working on something that could be useful with respect to 

heavy duty tyres.

In addition to the commercial reputation loss (estimated loss of profit of 2 million Euros for 2013), absence 

of Maxispeed presence would personally embarrass Max Farnsworth in Arcadia because of the international 

publicity focused on the Royan Gardens grand opening on the final day of the 2013 Motocross competition, 

when the top three winners are to be awarded their prizes in the Gardens. A banner has been prepared by 

Maxispeed for the backdrop of the awards with the words “MAXISPEED: 10 FOR 10” on the expectation of the 

winning team being a Maxispeed tyre equipped team.
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Over 75% of the funds for the restoration of the Royan Gardens came from Maxispeed and the Farnsworth 

family. As an exclusive donor benefit, the Farnsworth family, the only donor granted such a privilege, may use 

the Gardens and the attached reception hall for company or family celebrations, or even third party private 

events designated by the family, for up to three different days each year.
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Confidential Information for Superior (Responding Party)

A victory in Arcadia for motorcycles equipped with Superior brand tyres is more probable if the Maxispeed 

teams do not compete and if the current “Maxispeed” teams used Superior tyres as a replacement. This 

could boost Superior’s image, but it is just as likely that if the Maxispeed teams do not compete, the 2013 

Arcadia race would be seen as an embarrassment rather than a major victory because of the smaller and 

weaker competitive field.

In addition to motorcycle tyres, Superior also manufactures farm tractor tyres primarily for the local 

Boravian tractor market. The unique soil of Boravia has a very high volcanic rock content requiring a special 

tyre composition to prevent premature failure. Superior technicians have recently developed a new tyre 

formula for the Boravian farm tractor tyre market, which would make tractor tyres, (as well as potentially 

heavy duty truck tyres) in even non-volcanic soil areas up to 50% more durable than currently available 

tyres from any other manufacturer. Superior has limited distribution networks internationally compared to 

other brands like Maxispeed, which has worldwide dealer networks. Superior would consider manufacturing 

the farm tractor and possibly truck tyres as a private label for another manufacturer with an international 

reputation. J. Scarlotti sees their company as developers and manufacturers, not marketers. If they could 

find a commercially reasonable arrangement, they would consider having one or more third parties handle 

international marketing and distribution of other tyre lines. Currently, Superior has excess manufacturing 

capacity in its motorcycle tyre division and could supply up to 1,000 standard motocross tyres with a third 

party’s trademark in 7 days.

Superior’s lawyers have told J. Scarlotti that there is no certainty as to the legal result in the arbitration. This 

is because the unusually high heat experienced in Arcadia could be deemed a force majeure, given Arcadia’s 

historic climate patterns.

J. Scarlotti believes that the former Maxispeed X100 tyres (essentially identical in composition to the current 

standard Superior tyre and other manufacturer’s tyres), would not have had a problem, so Maxispeed may 

have got itself into this predicament by altering something in the standard formula for motocross tyres. 

Another issue that has to be kept in mind is Superior’s potential liability to Maxispeed for inducing a breach 

of contract between Maxispeed and its sponsored teams.

Coincidentally, J. Scarlotti, while in Valhalla for the competition, intends to reserve a special location for a 

personal reason. Her/his mother Maria, originally from Valhalla and from a prominent Arcadian family will 

have her 95th birthday celebration in June 2013.

J. Scarlotti wants to invite all of her descendants, most of whom live in Valhalla. They have considered 

having the party at the Valhalla Sheraton or the restaurant in the VIP Club of the Federation at the site of the 

Motocross Competition, both have been turned down by Maria as “too modern”. Last week J. Scarlotti, at 

Maria’s request, approached the Valhalla Department of Antiquities about using the Royan Gardens, but was 

told that the site was not available for private events, except for a few days reserved for major donors to the 

restoration costs. J. Scarlotti learned yesterday that the Farnsworth family was the major financial donor to 

the restoration of the Royan Gardens.
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Space Race

General Information

Space Tourism (“ST”) is a company set up for the sole purpose of developing a dual-use space rocket. The 

rocket is to have a four-bed passenger compartment at the front so that wealthy space tourists can buy seven-

day luxury space cruises. The rear of the rocket is to be a laboratory to be used for scientific experiments. The 

laboratory is sealed off from the passenger compartment so that experiments can be carried out during the 

space cruises without disturbing the passengers.

Each space cruise is expected to cost ST €1,000,000 in fuel and running costs. ST will only run space cruises 

when all four beds are booked. Passengers will be charged €500,000 for a bed in the passenger compartment 

and must make a 50% down payment (€250,000) when making a booking. ST has budgeted for 20 - 28 

passenger bed bookings each year. The first space cruises are scheduled for the end of 2016.

The projected development cost of the rocket, including design, prototype and fully-working rocket, was 

€50,000,000. It was anticipated that at least 40 advance passenger bookings would be made during the 

development and construction of the rocket (January 2010 to January 2016). The advance booking down 

payments would provide €10,000,000 (40 down payments of €250,000) towards development costs.

ST arranged funding of the remaining €40,000,000 by a bank loan of €15,000,000 and a sponsorship 

agreement with Big Pharma (“BP”), a highly-regarded, international pharmaceutical company. Under the 

sponsorship agreement, BP agreed to pay €25,000,000 in return for the exclusive right to rent the space 

laboratory for carrying out research to develop life-saving drugs. The rocket was also to be named The Big 

Pharma.

As at February 2015, only €35,000,000 has been raised:

€5,000,000 - 20 down payments of €250,000

€15,000,000 in advance from BP

€15,000,000 bank loan

The balance of the BP sponsorship money (€10,000,000) was due from BP on 1 January 2015.

ST has spent €30,000,000 on development so far. The rocket has reached the prototype stage. 

Unfortunately, in 2014 BP became a toxic brand name due to the devastating side effects of a new drug, 

Reloxitol. This ruined BP’s good reputation. All of the 20 pre-booked passengers have notified ST that they 

wish to cancel their bookings if BP continues to be involved in the project and that they will require the return 

of their down payments. Furthermore, there is no prospect of getting new passengers if the rocket is still 

associated with BP.
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BP has refused to pay the balance of €10,000,000 and has given notice to ST demanding the return of the 

€15,000,000 already paid, alleging breach of the sponsorship agreement by ST as too few passengers have 

made advance bookings. BP claims that the project was never feasible as the passenger numbers (20 - 28 per 

year) estimated by ST were hopelessly (and possibly fraudulently) optimistic.

ST alleges breach of the sponsorship deal by BP, whose actions in marketing Reloxitol have damaged the 

reputation of the rocket project. ST says the space project must be abandoned, and claims €21,000,000 from 

BP to enable it to repay the bank loan, interest of €1,000,000 and refunds to pre-booked passengers. ST also 

claims €40,000,000 loss of profits that would have been earned if the rocket had gone into service. ST has 

not provided a breakdown of this sum.

ST has proposed that the parties should attempt to resolve their dispute by mediation under the ICC 

Mediation Rules, and will be represented by its Managing Director and external lawyer.

BP has agreed to mediate and will be represented by its Managing Director and in-house counsel.
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Confidential Information for Space Tourism (Requesting Party)

The rocket would be a dream come true for the Managing Director, who set up the company and has dreamed 

of sending a rocket into space since childhood. ST is furious that BP’s catastrophic problems have tarnished 

the project. BP has wrecked the project.

Passenger bookings have been disappointing. Privately, ST accepts that its passenger projections were 

perhaps too optimistic and that there was little chance of gaining 40 advance bookings by January 2016. 

However, they were made in good faith, and ST is very upset at the suggestion by BP that ST was fraudulent, 

especially as it is BP that has brought the whole project into disrepute. The researcher responsible for the 

passenger number predictions has been sacked.

Unfortunately, ST has just discovered that there is a competitor, Infinity and Beyond (“IAB”). IAB is secretly 

developing a rival passenger-only space rocket which will be announced to the public in August 2015. This is 

a disaster as the pool of very wealthy potential passengers is too small to support 2 tourist rockets. IAB will 

be launched first and will win the entire remaining passenger market. Thus, ST’s dual-use rocket is no longer 

viable. ST fears that when BP finds out about IAB, it will say the project could never have been viable and that 

it was misled. The Managing Director would prefer not to tell BP about IAB but will not lie to BP.

It is also now clear that the development cost of the rocket is likely to be €80,000,000, not the projected 

€50,000,000. ST has not informed BP of this. There is no further funding available.

Abandoning the project would be a terrible disappointment and would damage ST and its Managing 

Director’s reputation. ST would need to repay the bank loan and interest, and refund the down payments 

(although it would be possible to transfer the existing passenger bookings to IAB with no loss of money but 

great embarrassment).

ST has claimed €40,000,000 loss of profits. This has not been broken down, but it would be the equivalent 

of 40 lost space tours. ST cannot justify such a high claim but hopes it will scare BP into offering settlement.

If the passenger compartment were omitted, the rocket could be completed as a space laboratory for a 

total cost of €70,000,000. If the development cost could be covered and the bank loan repaid, the rocket 

could be operated as a space laboratory as a not-for-profit venture. The rocket will be rented to charities 

and universities with funding for socially useful research. ST would love to be involved with a charitable and 

educational project. 

If this dispute cannot be settled, ST does not have the money to pursue a claim, unlike BP, which is believed 

to be very wealthy. ST has only the funding that was raised for the project.
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Confidential Information for Big Pharma (Responding Party)

ST’s passenger booking projections were hopelessly over-optimistic, and BP should have realised this. The 

dual-use rocket was never viable, and BP is angry at being fooled into sponsoring a doomed project. BP failed 

to consider the risk of a competitor getting a passenger rocket into space first, which would have destroyed 

BP’s chances of success. BP’s Marketing Director has been sacked because the necessary background checks 

were not made. BP heard rumours that there may be a competitor passenger rocket in development, but 

they have not been able to confirm or deny this. The rumours would be very embarrassing, but perhaps it 

would help convince ST that its projections were wrong.

Until the problems caused by Reloxitol, BP had a reputation as a world-leading developer of cutting-edge, 

life-saving pharmaceuticals. Terrible publicity has resulted from the harmful side effects of Reloxitol.

The space project has already cost BP €15,000,000 for no benefit. It is clear that, even without the booking 

cancellations due to the Reloxitol problem, the space project would be a financial disaster. BP would lose 

money, and its reputation would be damaged by being linked to a failed commercial project.

Withdrawal from the project will be further bad publicity. Because of Reloxitol, nobody wants to be seen to 

do business with BP. However, BP is the sole producer of many essential medicines and continues to make 

healthy profits. It also funds research projects at many universities, one of which is developing an anti-malarial 

drug, Malaral. BP was hoping to rent the space laboratory for the university to use for testing Malaral. The 

research will take much longer if it cannot be carried out in zero gravity conditions.

If ST were to abandon the rocket project, BP would be at an advantage in ensuring that the passenger down 

payments are repaid. Otherwise, there will be 20 very wealthy individuals who can afford to create even 

worse bad publicity for BP. The repayments would cost €5,000,000, which BP is prepared to offer to settle 

this dispute if necessary. The international law of space would enable BP to repay the passengers directly. BP 

would not be prepared to pay off ST’s bank loan on abandonment of the project and is prepared to let ST go 

into liquidation.

BP’s aim, however, is to resolve the dispute in a way that does no further damage to its reputation and, if 

possible, improves it. BP has a private €65,000,000 good works fund which can (lawfully) be used to fund 

projects that help restore its good name. BP would like to explore whether there is a way forward that will 

rescue everyone’s reputation but would prefer not to be the first to suggest it in case this is seen as a sign of 

weakness. Funding from the good works fund would have to be identified as coming from BP to obtain the 

publicity benefits needed, but BP is also unsure how ST will react to a suggestion that BP’s name could be 

linked to the project.
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The Pahuatu Winery

General Information

The South Pacific island of Pahuatu lies on the same latitude as Marlborough, New Zealand. Following almost 

two years of environmental monitoring and soil testing, New World Wines LLC (“NWW”), a private company 

registered in neighbouring Amatu, determined that the hillsides in Pahuatu appeared to be well suited for 

growing Albariño grapes. They also concluded that there were good prospects for making a world-class 

white wine using biodynamic agricultural principles.

NWW acquired 150 hectares of land on Pahuatu in 2009, and it planted out vines in 120 hectares of the land 

in 2010. NWW planned a first commercial crop in 2013 with a view to releasing its first ‘2013’ vintage in 2014. 

In 2012, it also constructed a wine production plant with associated pressing, fermentation, bottling and 

labelling facilities on site, as well as a ‘front-of-house’ winery to meet anticipated visitor demand for tours 

from tourists. Overall investment was US$24,000,000.

In 2007-2008, TechLabs Inc. (“TechLabs”), a world-leading agricultural laboratory based in Amatu, undertook 

the environmental monitoring, soil testing and reporting on the potential for the Pahuatu site for growing 

Albariño grapes and white wine production. TechLabs was commissioned by the previous landowner, who 

then sold the land to NWW. During the pre-sale negotiations, the previous owner provided the TechLabs 

report to NWW, and NWW relied on the report in assessing the suitability of the land. TechLabs’ fee was 

US$210,000.

The 2013 grape crop yield was low— 25% below expectations. NWW also had to take last minute action to 

prevent a workers’ strike during the April 2013 grape harvest, but eventually the harvest proceeded. The 

quality of the wine, when it was released in 2014, was also disappointing. At the last Japan Wine Challenge 

competition, in particular, the wine was unplaced; and the wine critic Robert Parker rated it with only 77/100 

points.

NWW shareholders insisted on a review of the commercial potential of the Pahuatu winery. The result of 

the review was that an error was found in the TechLabs soil analysis. The TechLabs report also failed to 

highlight the risks arising from the Ventera, the irregular North East wind which the locals say blows just for 

a few weeks every second year but can cause damage to grape quality. NWW’s Chief Chemist says that the 

overall consequence will be a permanent reduction in forecast yields, although the NWW Master Winemaker 

considers that it remains possible to produce a prize winning wine in a year of optimum weather conditions.

NWW blames TechLabs’ errors for the poor grape yield and the low quality of the wine. NWW states that 

the land is now known to have limited potential and that it relied on the TechLabs report when making its  

forecast  of returns on investment. NWW  states  that although TechLabs was contracted to the previous land 

owner, TechLabs knew that a purchaser would rely on the TechLabs report, and that TechLabs thus owed a 

duty of care to NWW.



PAGE 24

COMMERCIAL MEDIATION ROLE-PLAYS

© 2022 AUSTRALIAN DISPUTES CENTRE

TechLabs responded acknowledging the error in the report but stating that it was inconsequential and that 

the poor grape yield is most likely due to a combination of NWW’s decision taken in 2009 not to install 

additional land drainage and the unusual weather conditions of 2012-13. TechLabs also denies any liability 

to NWW, since TechLabs included within its report a standard clause which states: “This report is provided 

for the sole benefit of TechLabs’ client”, which they argue excludes third party liability under Amatu law. 

However their contract had no governing law clause, and NWW argues that given that the project site is in 

Pahuatu, Pahuatu law will apply and that under Pahuatu law the TechLabs standard clause is unlikely to be 

effective in excluding third party liability.

The vendor of the land which NWW acquired is said to have retired to a silent monastic order after giving all 

of his wealth to the monastery.

NWW has commenced litigation against Techlabs in the Pahuatu High Court claiming (i) recovery of loss of 

profit of US$125,000,000 calculated over 25 years; (ii) the cost of necessary alterations to the vineyard in 

the sum of US$5,000,000 to protect the grapes from the Ventera; (iii) damages for loss of reputation to be 

assessed by the Court; and in the alternative, diminution of value of the winery in the sum of US$130,000,000.

NWW and TechLabs have agreed to refer the dispute to mediation under the ICC Mediation Rules to be 

mediated in Paris, with the CEO of each company attending accompanied by external Counsel. 

NWW is the Requesting Party.
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Confidential Information for NWW (Requesting Party)

As CEO, you have to answer to NWW’s shareholders. At present there is considerable shareholder concern 

about the value of their investment. Winemaking is a complex matter and NWW recognises that there are 

many variables which contribute towards the overall quality of a wine in any year.

However, your management team considers that you have a handicap in achieving forecast financial returns 

at Pahuatu due to the reduced grape yields attributed to the soil conditions now known about, which will 

always reduce overall revenue and profitability, unless you can increase the bottle price of the wine in the 

international market.

Clearly there was a mistake in the TechLabs report; however if the matter goes to trial this will require expert 

evidence and it is possible that the evidence could go against you as to whether the particular soil properties 

and the Ventera, on which TechLabs failed accurately to report, have led to the low grape yield and poor 

quality wine, are contributing factors, or have no effect at all.

Your lawyers advise that there is scope for argument about the legal position in respect of the duty of care 

which you consider TechLabs owed to a purchaser of the land relying on the report; this will depend largely 

on whether Pahuatu or Amatu Law is held to apply. You therefore foresee extensive legal argument, giving 

rise to considerable costs. Even so, given the scale of potential losses, you considered it necessary to pursue 

recovery in litigation.

The Ventera is a problem which your experts consider can be overcome by constructing wind shields at 

critical locations around the winery, and adjusting some ground levels. These changes will be at an overall 

cost of US$5,000,000.

If a prize-winning wine can be produced as forecasted by your Master Winemaker, this will elevate the brand 

name and should secure considerable improvement in bottle price and hence improve returns compared 

with the 2013 harvest. Even so, profits could still be US$2,000,000 less than forecast each year.

NWW accepts that it decided not to install land drainage prior to planting the vines, since it was seeking 

to control overall start-up costs. NWW considers this is only a peripheral issue, but it could be a significant 

factor in a wet year.

NWW has separate concerns regarding the cost of maintaining its workforce. NWW has become a major 

employer on the island and during part of the year much of the workforce.
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Confidential Information for TechLabs (Responding Party)

TechLabs accepts that there was a mistake in the report in respect of the soil analysis, but it is a trivial matter 

which your scientists say is not the cause of the reduced grape yields and low quality wine; NWW is seeking 

to exaggerate the issue out of all proportion. However, if the matter goes to trial this will require expert 

evidence and it is possible that the evidence could go against you.

It would also be bad publicity for the business to have the error exposed in a court case and you would very 

much like to have the dispute resolved without TechLabs’ reputation being questioned in the world’s wine 

industry press. You are a well-known wine connoisseur and collector and it would be personally embarrassing 

to have this negative publicity when you are visiting world wine fairs.

Techlabs lawyers advise that there is scope for argument about the legal position in respect of the duty of 

care which NWW asserts TechLabs owed to a purchaser of the land relying on the report; this will depend 

largely on whether Pahuatu or Amatu Law is held to apply. You therefore foresee extensive legal argument, 

giving rise to considerable costs.

Regarding the Ventera, your report recorded the environmental conditions over the period of monitoring in 

2007-2008, but the Ventera did not blow during the monitoring period and so did not feature in the results. 

Hence you believe that this was a matter for NWW’s own investigations, to assess matters outside of the 

scope of the TechLabs report.

In fact, your laboratory scientists are convinced that they can come up with ways to improve the grape yield 

at the Pahuatu winery, primarily through the application of a fermented herbal preparation which they have 

developed, to be applied around the base of the vines each year at the full moon during early spring. They 

also consider that the poor quality wine in the first vintage is attributable simply to the NWW winemaking 

team needing time to become familiar with the particular characteristics of the ”terroir” and that, with 

perseverance, excellent wines can be produced.

Furthermore, a team of scientists within TechLabs has recently been developing a process for combining 

grape skins (left over after the grape pressing) with seaweed to form a unique vitamin supplement, and 

they have been looking for a suitable site where this could be developed on commercial terms. This project 

remains highly confidential; however they think that Pahuatu may be a suitable location given its reputation 

as a rich source of South Pacific seaweed, which is highly regarded because it is uncontaminated by normal 

pollution. Their research found that in the years when the Ventera blows, the seaweed is particularly prolific 

and suitable. The processing of the grape skins and seaweed is labour intensive, however, particularly during 

July – January when the seaweed is mostly to be found, and therefore it could require the employment of 

much of the local workforce in that period. The processing will also require investment in suitable equipment 

which will cost in the order of US$5,000,000. TechLabs would be prepared to license this process providing 

that it retains a profit share. This is a highly profitable market and TechLabs research suggests that a possible 

profit of around US$6,000,000 a year could be generated, of which you wish to see TechLabs retain at 50%.
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The Smile of The Snake

General Information

In March 2011 a young journalist of Ixania, Terry Bright (Terry), submitted to AllBooks Ltd (AllBooks), the 

leading publisher of that country, the manuscript of their first book, entitled “The Smile of the Snake” (“the 

Book”).

The Book was approved by the publisher’s reading committee as an acceptable, if not exceptional, literary 

work. A Publishing Agreement was entered into by AllBooks and Terry, without any real negotiation between 

them.

The Publishing Agreement assigned the copyright in the Book to AllBooks and contained fairly standard 

clauses on the rights of the publisher to make any audiovisual adaptation, reproduction and representation 

of the Book, either directly or by assignment to a third party. The author retained the moral rights in the 

work and was to receive royalties equal to 20% of all sums received by AllBooks as a result of the assignment.

The Book was an instant success and became a bestseller, in Ixania and worldwide. By the end of 2011 it had 

been translated into twenty languages and published in more than thirty countries, including Ruritania.

Terry is now writing a second book to be published by AllBooks whose content has not been disclosed but is 

widely expected to be a sequel to the first book and another bestseller.

A Ruritanian film producer, Mogul Films SA (Mogul), contacted AllBooks and Terry in order to obtain the rights 

for the cinematic version of the Book. In April 2012 AllBooks and Mogul signed a Production Agreement, 

assigning to Mogul the rights for the production, distribution and exhibition worldwide of a film based on 

the Book.

Upon request by Terry, the Production Agreement contains clauses to the effect that:

• The film must respect the spirit and the character of the Book;

• AllBooks shall be kept regularly informed by Mogul on the drafting of the screenplay, in order 

to allow Terry to submit comments and suggest changes to it;

• Mogul shall take into account as much as possible Terry’s comments and suggestions, but the 

final artistic decisions shall be taken by Mogul;

• the director and main scriptwriter of the film shall be Jerry Lackland (a young but already 

appreciated film director and a good friend of Terry);

• Mogul shall invite Terry to attend up to five promotional events related to the launching of the 

film in Ixania, Ruritania and/or three other countries selected by Mogul, at no cost to Mogul 

except for the reimbursement of Terry’s reasonable expenses.
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• Mogul shall invite AllBooks and Terry to attend a private preview of the film before the creation 

of the opening and closing credits. After the preview, Terry is entitled to ask Mogul:

 a to avoid any reference to their name and to the Book; or

 b that the title of the film be different from that of the Book; or

 c that the film be indicated as “freely inspired by” or “freely adapted from” the Book;

• The Production Agreement was also signed “for approval of its terms” by Terry.

The Production Agreement contained detailed clauses relating to the payment of fees by Mogul to AllBooks 

based on percentages of all sums received by Mogul from the distribution and exhibition of the film. In any 

event, a minimum sum equal to 2% of the production budget of US$20,000,000 had to be paid in three 

instalments: US$50,000 at the signing of the Production Agreement, US$50,0 00 at the beginning of the 

shooting, and the balance of US$300,000 at the end of the shooting of the film.

The writing of the screenplay started soon after the signing of the Production Agreement. Successive drafts 

were submitted by Mogul to AllBooks and sometimes commented upon by Terry via email to AllBooks and 

Mogul. Very few of Terry’s comments and suggestions were accepted by Mogul, as Terry noticed when 

receiving the updated drafts. The final text was transmitted to Terry via AllBooks in December 2012. Terry 

did not submit any comments and Mogul considered the screenplay as approved by the author. During 

a conversation in February 2013 with Jerry Lackland, Terry pointed out that the reason why they had not 

submitted any more comments and suggestions was that they would not be taken into account anyway. 

Jerry Lackland remarked in reply that, as the literary style of the Book was quite unusual, the transformation 

into a screenplay had posed many difficulties, so that she had had to resort to somewhat “creative” solutions 

that admittedly departed from the facts as described in the Book. Jerry mentioned this conversation to the 

president of Mogul a few days afterwards.

The shooting of the film began in April 2013. Terry was invited by Jerry Lackland to attend some of the first 

takes of the film. They went to two of them, expressed orally their criticism about both the script and the 

shooting, and confirmed them via email to Jerry and Mogul, with a copy to AllBooks. These complaints 

were ignored by Mogul; the shooting continued and was completed, as planned, in October 2013. Terry and 

representatives of AllBooks were invited to and attended the private preview of the film on 28 October 2013. 

The following day, in a press release, Mogul announced that the shooting of the film “The Smile of the Snake” 

had been completed.

On 1 November 2013, during a tête-à-tête dinner with a friend, a film critic, Terry complained strongly that 

neither the script nor the film captured the atmosphere or the deep meaning of the Book. Terry’s remarks 

were leaked to the press by the film critic, created a furore, and have been variously cited since, every time 

the film has been mentioned in the press, radio, television or Internet.

Mogul requested Terry to issue a denial or recantation. Terry refused, stating that, while their remarks had 

been misquoted and/or misinterpreted, they did not feel like issuing an endorsement of the film as a true 

version of the Book. Moreover, on 11 November 2013, Mogul invited Terry to attend the presentations to the 
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press that had been scheduled by Mogul in the last two weeks of February 2014, in Ixania, Ruritania, Narnia, 

Neutria and Westria. On 18 November 2013 Terry declined the invitation. The launching of the film is due in 

early March 2014.

On 25 November 2013 Mogul’s lawyers wrote to Terry, with a copy to AllBooks, claiming damages from Terry 

of:

• US$400,000 for breach of contract, being the minimum sum Mogul had to pay to AllBooks, 

for expressing adverse comments on the screenplay and/or the film;

• US$500,000 for tortious liability for slander, for expressing derogatory remarks about Mogul’s 

production;

• Additional and unspecified sums in the event of Terry’s failure to attend, or uncooperative 

behaviour at, the planned promotional events, to be proportionate to the millions of US$ 

invested in the production and promotion of the film.

Terry’s lawyers replied on 2 December 2013:

• denying that Terry was bound by the Production Agreement;

• anyway, denying any liability by Terry;

• requesting that the title of the film be changed to exclude any connection with the Book, and 

that no mention of the Book or of its author be made in the film credits or in any activities or 

materials promoting the film.

The Production Agreement contains a clause providing for Ixanian law to be applied and Ixanian courts to 

have sole jurisdiction in case of disputes between the parties.

Mogul did not answer directly to Terry’s reply but, through its lawyers, proposed to try and solve the dispute 

in accordance with the ICC Mediation Rules and the parties have agreed to try mediation at the ICC in Paris.

Mogul, the requesting party, is represented by its President and main shareholder, accompanied by its 

Ruritanian lawyer. Terry, the responding party, is present in person, with his/her Ixanian lawyer. It is the third 

time that the parties meet personally, after the signing of the Production Agreement and the private preview 

of the film.
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Confidential Information for Mogul (Requesting Party)

You are the President of Mogul and feel both irritated and worried.

This is not the first time that Mogul has produced a film taken from a novel, but this is the first time that the 

book in question was such a worldwide bestseller. However, the Book was a success two years ago and must 

be taken advantage of before people begin forgetting about it.

Terry’s behaviour has been difficult from the start of your relationship and their present non-cooperation 

could be disastrous.

The artistic choices made by Jerry Lackland in writing the script, departing from the facts as described in the 

Book, were the beginning of the real problems. These increased when the shooting started. You were kept 

informed at the time by Jerry Lackland but thought that being a friend, she would be able to circumvent 

Terry’s dissatisfaction: what a mistake!

In the end, the cost of the production exceeded the budget by almost 20%, but the reasonable expectation 

was that the film would be a box office blockbuster. Then Terry was so silly (or maybe ill-intentioned? You 

hope to find out in the mediation) to vent their frustrations with an outsider, and a film critic of all people! 

As a journalist themself, Terry should have known better than to confide in someone else’s discretion. And 

this just a few weeks before the film would be launched worldwide! Since then, Terry has been unbelievably 

stubborn, refusing to issue a clarification that might have calmed the uproar.

You would have no hesitation in going to court and stripping Terry of all the money they are making out of 

the Book. However, your lawyer has advised you that:

1 while the clauses of the Production Agreement relating to Terry were requested by them, it is 

debatable whether the fact that Terry officially “approved” the Production Agreement made 

Terry a party to it. Thus, should a case be brought before a court of law, it would be safer to 

sue AllBooks and Terry jointly and severally;

2 although Mogul was not bound to accept the author’s comments on the script, at the same 

time Terry was not deprived of their rights of free speech, in particular in a private conversation;

3 proving that their unfortunate words were wilfully offensive and aimed at being leaked would 

not be easy;

4 also, the sum of US$500,000 as damages for slander may be difficult to prove;

5 and, obviously, a claim to further damages would depend on the film being a failure and on 

evidence that such failure was due to Terry’s utterances.

In addition, you fear that a court case against Terry might damage your relations with AllBooks as well: and 

are definitely loath to sue AllBooks directly. Actually, you were already manoeuvring with AllBooks to obtain 

an option for the rights to produce a film based on the second book by Terry if, as is expected, it will be 

another similar success.
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In any event, it is necessary for you to persuade Terry to find a way out of the embarrassment created by their 

statement in November 2013, to participate in the promotional events scheduled for the launching of the 

film and to drop their demand that the title of the film be changed to exclude any connection with the Book, 

and that no mention of the Book or of its author be made in the film credits or in any activities or materials 

promoting the film.
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Confidential Information for Terry Bright (Responding Party)

You feel both irritated and worried.

All you reasonably expected, by having certain clauses inserted into the Production Agreement, was to have 

more of a say in the creation of the film. After all, it was based on your book, was it not? But Mogul, after 

having obtained your approval of the Production Agreement, quickly became aloof and overbearing. And 

you would have appreciated more attention by, and support from, Jerry Lackland: she got the job because of 

your recommendation, did she not?

All those people think about is how to make more money.

Not that money is irrelevant to you, of course. Royalties on sales have already earned you more than 

US$1,000,000. In addition, after the Book proved to be such a success (and maybe to convince you to 

approve the Production Agreement), AllBooks proposed and you signed two additional documents: an 

Amendment to the Publishing Agreement, providing for a 50/50 sharing of the sums received by AllBooks; 

and a Publishing Agreement No. 2, relating to the new book that you had then begun to write, providing for 

a similar sharing and for certain advance payments on future royalties.

You thought at the time that AllBooks had been very generous, but found out later, talking to a fellow author, 

that you could have got a 75/25 sharing! You went back to AllBooks on this, but all you obtained was a vague 

indication that contractual terms might be revisited if your second book would be as successful.

This was at a time when your relationship with Mogul had already started to get delicate. Your literary style is 

admittedly quite unusual – and is indeed the main reason for the Book’s success. Jerry Lackland’s “creative” 

solutions to transform it into a screenplay actually departed from the facts and the spirit of the Book. But you 

should have known this – or, indeed, you did know this: but the attraction to make the big screen, and the 

big money, was too strong.

That added irritation to frustration and maybe you should confess to yourself that your openly declared 

dissatisfaction towards Mogul was an indirect message to AllBooks to concede better financial terms. To 

tell the truth (but you would never admit this to Mogul, not even in mediation!) you intended that your 

confidence to your friend the film critic would be leaked (and made sure that he understood your intention). 

But certainly you had not foreseen the magnitude of the consequences it has created.

You are very worried about Mogul’s claims. Your lawyer advises you that it could be argued before a court, 

with some conviction, that your “approval” of the Production Agreement does not necessarily make you a 

party to it: rather, that AllBooks should be the proper defendant to the breach of contract claim. Also, you 

would have a good defence on your moral right to express your opinion on the film, even more so in a private 

conversation. Finally, the amounts of damages claimed by Mogul appear grossly exaggerated and anyway 

difficult to prove.
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However, the thought of risking to pay “only” limited damages is of no comfort to you. Maybe Mogul is not 

so sure that the film will be a success after all, and is blaming you in advance so as to recover some of its future 

losses. And you fear that the whole affair might damage your relationship with AllBooks, which should be 

paying substantial sums as advances on your next book.

Most of all, you want peace of mind to complete that book.

You would hate to withdraw publicly a statement that you have never issued in public. Maybe a declaration 

released in an interview confirming great appreciation of Jerry Lackland for her ability in bringing the story 

on screen would be acceptable to Mogul. However, Mogul should accept at least to indicate that the film is 

“freely inspired by” or “freely adapted from” the Book. Attending presentations could be an ordeal, after the 

scandal: maybe limiting them to Ixania and/or Ruritania would be palatable to you and acceptable to Mogul. 

But Mogul has to abandon its monetary claims.
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The Sneezole Formulation

General Information

The cost of bringing a pharmaceutical invention to market is extremely high (well over US$100,000,000) and 

takes several years due to the need to meet Governmental regulatory and safety requirements. Accordingly, 

originator pharmaceutical companies patent their inventions and charge high prices in order to recoup their 

research and development costs and make a profit before their patents expire, when generic manufacturers 

enter the market. Generic manufacturers copy the products of originators once the originators’ patents 

have expired. The life of a pharmaceutical patent differs from country to country, ranging from 15 years to 25 

years, during which time only the patentee or its licensees may lawfully exploit the invention.

The Government of the Boson Republic (“The Government”) funds a patient subsidy scheme in relation to 

pharmaceutical products for which a doctor’s prescription is required. The scheme is designed to reduce the 

cost to patients of receiving medicines while providing fair compensation to suppliers. So, for example, the 

patient would pay US$15 to the pharmacist for a month’s supply of medicine and the Government would pay 

US$100 to the supplier. As the sole supplier, the patentee (or its licensed manufacturer) is able to negotiate a 

relatively high subsidy with the Government, in order to recoup a proportion of its research and development 

costs. Generic manufacturers charge much lower prices to pharmacies than patentees because they do 

not have the same cost burden. Upon generic market entry, the Government subsidy is reduced and the 

Government requires the patentee’s price to pharmacies to be reduced to that of the lowest priced generic 

in order to continue to qualify for the patient subsidy scheme.

Sneezole is a pharmaceutical product shown to be effective against Sudden Itchy Nose Syndrome (“SINS”), 

a debilitating condition which can lead to uncontrollable sneezing, with consequential social isolation. The 

chemical substance, otherwise known as the active ingredient, was invented several years ago by a scientist 

employed by Pharmaco, a multinational originator pharmaceutical company, and patented worldwide by 

the company (“the product patent”). However, because the active ingredient is extremely volatile, being 

sensitive to acid conditions, water, solvents, high temperature and light, it took many years for Pharmaco 

scientists to develop a convenient tablet formulation that would pass through the stomach without being 

degraded and release the active ingredient in the small intestine.

3 years ago Pharmaco obtained worldwide patents for this formulation (“the formulation patent”) and began 

marketing Sneezole tablets. In the Boson Republic, where the formulation patent has 12 more years to run, 

Pharmaco both manufactures the active ingredient and formulates it into tablets.

Shortly before the expiry of the Sneezole product patent in the Boson Republic two years ago, Zetapharm, 

a generic manufacturer in the Boson Republic, applied to the regulatory authority in the Boson Republic for 

permission to supply a generic version of Sneezole in that country once the product patent had expired. 

Pharmaco found out about this application and commenced court proceedings to restrain Zetapharm from 

threatened infringement of the Boson Republic formulation patent, claiming that, because of the volatility 

of the active ingredient, the only way a generic version of the Sneezole product could possibly be effective 

against SINS is by formulating it in a way which infringes the formulation patent. Zetapharm denied that its 
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product would infringe the formulation patent; alternatively, claimed that the formulation patent was invalid 

and applied for its revocation.

Under the law of the Boson Republic, a patent cannot be valid if, at the time of its first application for 

registration in that country, the claimed invention would have been obvious to a person skilled in the art, 

because what is obvious cannot be inventive. In this case the relevant art is pharmaceutical formulation.

The Trial Judge held, on the assumption of the validity of the formulation patent, that the acts threatened 

by Zetapharm would constitute infringement of several of the claims of the patent but concluded that the 

formulation patent was invalid because the claimed invention was obvious. The Trial Judge’s reasoning was 

that, although the claimed invention would not have been obvious to someone skilled in the art attempting 

to formulate Sneezole immediately before the date of the patent application, nevertheless each step of the 

process of trial and error followed by Pharmaco that eventually led to the claimed invention would have been 

obvious. Accordingly the Trial Judge ordered revocation of the formulation patent in the Boson Republic 

and ordered Pharmaco to pay Zetapharm’s costs of the litigation. Zetapharm entered the market with its 

generic version manufactured in the Boson Republic from active ingredient supplied by its parent company 

in Concordia, whereupon Pharmaco was forced to reduce its price to pharmacies from US$45 for a month’s 

supply to US$25 to match that of Zetapharm.

Pharmaco has commenced proceedings in several other countries for alleged infringement of its Sneezole 

patents in those countries, including against Zetapharm’s parent company in Concordia for breach of both 

the product patent (which still has 8 years to run in that country) and the formulation patent. A judicial 

determination is expected in late 2015.

Pharmaco appealed from the Boson Republic Trial Judge’s decision and, since Zetapharm had entered the 

market by the time of the appeal, Pharmaco asked not only for the Trial Judge’s orders to be reversed, but 

also for orders that Zetapharm pay damages to Pharmaco (which Pharmaco estimated at that time to be of 

the order of US$3,000,000), alternatively to account to Pharmaco for all profits made from its infringement 

of the formulation patent.

However, all three judges of the Appeal Court upheld the Trial Judge’s decision, confirming that, had the 

formulation patent been valid, Zetapharm would have infringed it, but that the formulation described in the 

patent was obvious and therefore lacked any inventive step. The Appeal Court accepted that the work done 

by Pharmaco was complex, detailed and laborious, involving a good deal of trial and error, dead ends and 

retracing of steps, finding that, although Pharmaco’s development of the formulation took some time, it was 

essentially an exercise in trying out various known possibilities until the correct solution emerged.

Pharmaco has lodged a further and Final Appeal to the highest court in the Boson Republic. This is due to 

be heard in April 2014. Meantime, pending the outcome of the Final Appeal, the orders of the Trial Judge 

and of the Appeal Court revoking and confirming revocation of the formulation patent have been stayed. 

Because the patent has been found invalid by the courts below, Zetapharm is not regarded as infringing and 

continues to market its generic version there pending the Final Appeal.

Zetapharm has requested mediation at the ICC in Paris under the ICC Mediation Rules. Pharmaco has agreed.

Each will be represented by its Managing Director with full settlement authority and its in- house lawyer.
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Confidential Information for Zetapharm (Requesting Party)

You would like to think that, since you have succeeded before the Trial Judge and three judges of the Court of 

Appeal, your prospects of success in the Final Appeal are good. Your principal argument is that, as found by 

the judges in the Trial and Appeal courts, although the ultimately successful formulation of the tablets could 

not reasonably have been predicted at the outset, the eventual solution to the problems with the volatility 

of the active ingredient, set out in the formulation patent, was a result of trial and error and involved no 

truly inventive step. Therefore, there was nothing novel or non-obvious about the invention claimed in the 

formulation patent; the obvious answer to the problem of the formulation of Sneezole was that described in 

the patent and the formulation problems associated with Sneezole were routine.

On the other hand, your legal advice is that there is a significant risk that the Final Appeal judges will decide 

that, once the solution to the problem was known, it was easy for the judges in the Trial and Appeal courts 

to succumb to hindsight and to say the solution was obvious. This view is supported by the findings of the 

judges in those courts that the ultimately successful formulation of the tablets could not reasonably have 

been predicted at the outset and that Pharmaco found the answer to the problem only after trial and error. 

Accordingly you are very concerned at the prospect of losing the Final Appeal, in which case you would not 

only have to cease manufacture and sale of generic Sneezole but also you would have to pay to Pharmaco 

either its damages or all the profits you have made since entering the market and pay Pharmaco’s costs of 

all the litigation, as well as your own. You estimate that, by the time the Final Appeal is over, these amounts 

could exceed US$8,000,000.

Yours was the first and is still the only generic version of Sneezole in the Boson Republic market, an important 

advantage over other generic companies and you are anxious to ensure your ability to supply generic Sneezole 

in the Boson Republic is not interrupted. Very high customs duties make the importation of finished tablets 

into the Boson Republic uneconomic, so you have been importing the active ingredient from your parent 

company in Concordia at a cost equivalent to US$15 for a month’s supply for a patient. The parent company 

has taken great care to protect it in transit from degradation, given its extreme volatility, and you have been 

manufacturing the tablets at your factory in the Boson Republic. Despite the protective measures taken in 

transit, around 30% of the active ingredient has been found, on inspection, to be degraded on arrival and 

unsuitable for use. There seems to be no way to avoid this problem. The additional costs associated with this 

degradation mean that not all of your anticipated profits have been achieved.  You would really like to be able 

to increase your selling price to pharmacies to US$45 for a month’s supply to cover these additional costs. 

You have tried to negotiate with the Government an increased patient subsidy to accommodate your desired 

increased selling price but because you buy the active ingredient from your parent company, the Government 

does not regard your buying price as an arm’s length price and has refused to agree. Even if you win the Final 

Appeal, there is a risk you may no longer be able to rely on the current arrangements: if Pharmaco were to 

win its suit against your parent company in Concordia for infringement of the Concordia product patent, you 

would lose your source of active ingredient supply, and since you are not equipped to manufacture the active 

ingredient in the Boson Republic, you would have to abandon selling generic Sneezole there altogether, 

unless Pharmaco were willing to come to some arrangement with your company.
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Confidential Information for Pharmaco (Responding Party)

Zetapharm’s market entry has had adverse effects, not merely on your market share and selling price (the 

latter as a consequence of both Zetapharm’s lower pricing and the reduced Government subsidy) but on 

the overall cost of your operations in the Boson Republic. Since you manufacture the active ingredient in 

the Boson Republic as well as prepare it in tablet form there, the competition from Zetapharm means your 

costs of manufacture now have to be borne by reduced sales. It was your idea to manufacture Sneezole in 

the Boson Republic because the extreme volatility and susceptibility to degradation of the active ingredient 

meant that to transport it over long distances from your manufacturing plants in larger markets, such as 

Concordia, would be impractical and could result in some 30% or more of all shipments being degraded on 

arrival and unsuitable for use. You are happy with that decision, because your production cost of the active 

ingredient is low, approximating US$5 for the equivalent of a month’s supply to a patient and there has been 

no loss of product due to degradation.

Your legal advice is that you have some prospect of winning the Final Appeal. Your principal argument is 

that, in finding that the invention was obvious, the Appeal Court and the Trial Judge mistakenly succumbed 

to hindsight and that the Trial Judge’s findings should have led to the conclusion that the invention was 

not merely a logical progression from problem to solution but that its development relied upon inspiration, 

intuition and a lot of hard work. Even today, it is not known exactly how the invention works, so the discovery 

that this formulation solved all the problems associated with Sneezole’s active ingredient was a truly 

unexpected and surprising one, in other words, inventive. Being inventive makes your formulation patent 

valid. On the other hand, the findings of the Trial and Appeal courts are so emphatic that the Final Appeal 

judges might be hesitant to say that the judges in those courts succumbed to hindsight.

The market for Sneezole in the Boson Republic accounts for only about 2% of its worldwide sales, so the 

final outcome there, even if you lose the Final Appeal, is of lesser importance than would be the case in 

larger, more significant markets, such as Concordia, which accounts for over 15% of its worldwide sales. So 

far, Zetapharm is the only company in the Boson Republic selling generic Sneezole.

Of all the patent infringement proceedings you have brought against generic manufacturers of Sneezole in 

many countries, the proceedings in the Boson Republic were the first to be determined by the courts, partly 

because they began with a degree of urgency due to the impending expiry of the product patent and partly 

because the courts of the Boson Republic tend to dispose of their caseload more expeditiously than some 

other countries. The litigation result in the Boson Republic to date has been more than just an embarrassment 

to your company because you believe the reasoning of the judges in finding the formulation patent invalid 

for obviousness is likely to be followed in other countries, particularly Concordia. For this reason, you need 

to pursue the Final Appeal in the Boson Republic to the bitter end, to try to avoid setting a precedent for 

other courts to follow in more important markets.

Even if you win the Final Appeal in the Boson Republic, you will never be able to restore your pricing to the 

level prior to Zetapharm’s market entry, because the Government reduced its patient subsidy at that time 

and past experience has shown that it will never increase it to anything like its previous level. You estimate 

your damages at present to be of the order of US$5,000,000.
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If Zetapharm were to remain in the market for the sale of Sneezole and increase its price to pharmacies to 

US$35 for a month’s supply, there would be room for some small increase in the Government subsidy, and this 

would allow you to increase your price by a similar amount. You are acutely aware that competitors may not 

lawfully agree on their pricing to customers, so the only way you could influence Zetapharm’s prices would 

be by selling the active ingredient to Zetapharm at a price, such as US$20 for the equivalent of a month’s 

supply, that could be expected to induce Zetapharm to increase its own resale price of the tablets.
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On the Waterfront

General Information

The river Voire rises in the snowy alpine region of Schnitzerland, flows through its lowlands and emerges into 

the sea in the adjacent country of Sardonia. The Voire’s tidal estuary, Voire Harbour, begins in Schnitzerland, 

about 3 kilometres from the Sardonian border and 10 kilometres from the sea. 

Until its closure in 2014, Fish4Fun owned and operated an oyster fishery in the Voire estuary on the 

Schnitzerland side of the border, under a 60-year licence it obtained in July 1965 pursuant to the Schnitzerland 

Oyster Farms Act of 1961 granted by the then Schnitzerland Minister for Fisheries and Fun. Fish4Fun crafted 

and installed the oyster beds – a series of large trays standing on the river bed and placed at just the right 

height so that the only time when the oysters were not below the surface of the water was at low tide, when 

they could be tended by hand by someone standing waist deep in the river, and eventually harvested. 

Voire Harbour has produced oysters for hundreds of years. Through expertise and hard work, especially at 

low tide, whatever the time of day or night, Fish4Fun built the fishery into a successful business. By the late 

1990s its oysters were so highly regarded that they had secured the business of 80% of the top restaurants 

in Schnitzerland and had developed a thriving export business to Singapore and Hong Kong. For Fish4Fun’s 

owner and for their entire family, this was their lifetime’s work. 

Prior to 2012, treated sewage from the Sardonian seaside town of Musquite was discharged at several 

locations at the estuary, adjacent to the town, approximately 8.5km from Fish4Fun’s oyster beds. In July 

of that year, a new Musquite Sewage Scheme came into operation involving all the treated sewage from 

Musquite being piped further from the town by the Sardonian Sewage Disposal Department, an arm of the 

Sardonian Government under the direction of the Minister for Sewage, (“The Department’’) and discharged 

into the estuary at Colomite, on the Sardonian side of the border, less than 2km away from Fish4Fun’s oyster 

beds. 

The susceptibility of oysters to adulteration by waters polluted by untreated or inadequately treated sewage 

is well known. Despite having a blameless record for the condition of its production for many years prior 

to these discharges, from 2012 onwards Fish4Fun experienced numerous complaints from customers, both 

domestic and overseas, of illness following the consumption of Fish4Fun’s oysters. This caused damage to 

its business and to the reputation of its oysters. In early 2014 Fish4Fun increased the frequency and scope of 

its routine testing of oysters during the production process. Between March and April 2014, 70% of all of its 

oyster samples tested positive for norovirus, the first time this had been detected. 

On May 1st 2014, Fish4Fun was directed by the Schnitzerland Minister for Fisheries and Fun to cease harvesting 

oysters from Voire Harbour immediately. The oyster fishery was closed that day and remains closed. 

In 2016, Fish4Fun commenced proceedings in the Sardonian Supreme Court against The Department as the 

sanitary authority responsible for the operation of the sewage scheme and for the piping to and discharge 
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of sewage at Colomite, claiming damages for past and future losses on the basis that the operation of the 

Musquite Sewage Scheme constituted negligence, breach of statutory duty and nuisance on the part of The 

Department. It also sought an injunction to prevent further sewage disposal within 8.5 kilometres of its oyster 

beds on the basis that The Department should never have been authorised by the Minister for Sewage to 

dispose of sewage in that location and that any such authorisation was beyond the Minister’s lawful powers. 

Fish4Fun says that, arising out of the closure of its business, directly as a result of the pollution from the 

operation of the outfall at Colomite and the Musquite Sewage Scheme, its losses hitherto and into the future 

are substantial and will run into millions of dollars. 

By way of defence to the proceedings, The Department denies any responsibility for Fish4Fun’s losses, denies 

negligence, breach of statutory duty and nuisance and denies that the decision of the Minister for Sewage 

to dispose of sewage at Colomite was beyond the Minister’s power. The Department also denies that any 

pollution which might be shown to have affected the plaintiff’s oysters was attributable to sewage from 

Musquite and pleads that the Sardonian Supreme Court has no jurisdiction to hear claims against Sardonian 

government departments involving damage allegedly suffered beyond the borders of Sardonia. 

Proceedings in the Sardonian Supreme Court usually take many years from inception to trial and the average 

time between the end of trial and the delivery of judgment exceeds three years. At the suggestion of its 

external lawyer, Fish4Fun’s owner has suggested mediation under the ICC Mediation Rules as a possible way 

to resolve the dispute in a more satisfactory and efficient manner and the Secretary of The Department 

has agreed. The owner and the Secretary will attend, with authority to reach any agreement they consider 

appropriate, accompanied by their external lawyer.
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Confidential Information for Fish4Fun’s Owner (Requesting Party)

Although the causes of action underpinning these proceedings are themselves not particularly controversial, 

the factual and evidential matrix makes them hugely complex. From Fish4Fun’s perspective there will be a 

substantial amount of expert evidence, ranging from specialist Engineering evidence to experts in Hydrology 

and Virology. The sheer scale and timeframe of evidence which will have to be processed by the court will 

also add to both the length of time the trial will take and its overall complexity and cost.

The jurisdictional element of the defence is a novel proposition which might eventually have to be decided 

by the Sardonian Superior Court of Appeal, thereby prolonging even further the determination of this 

litigation. Your external lawyer thought it would be easy to find examples of cases in which damages have 

been awarded to entities outside Sardonia against Sardonian government departments but, after much 

searching, both manually and online, has been unable to find one, nor any cases in which any finding to 

support the jurisdictional claim has been made.

In each of the 5 financial years before June 2012, Fish4Fun’s annual profit was $200,000. In 2013, it made 

a profit of $70,000 and in the period before it closed in 2014, $40,000. It therefore calculates its losses, 

based on a conservative expectation of annual profit of $200,000, as $2,490,000, being $1,090,000 in actual 

losses to the end of June 2018 and $1,400,000 in anticipated losses until the expiration of its licence. You are 

confident that, but for the closure caused by the pollution, the licence could thereafter be renewed for at 

least another 60 years. However, your lawyer says the court may regard this possibility as too remote to be 

taken into account in awarding damages.

For you, this dispute is about more than just money. The family has been devastated by what has happened. 

For the last 6 years the oysters you have all loved have been taken from your lives. The Department seems 

to have no concern for your plight and has never once apologised or offered any assistance to curtail the 

pollution it has generated. Experts have told you that further treatment of the sewage to remove remaining 

inorganic compounds and substances, such as nitrogen and phosphorus; and ultra-violet disinfection to 

remove bacteria, viruses and parasites which are harmful to public health, is required if there is to be any 

confidence that the effluent will not contaminate oysters. You are amazed that such treatment was not used 

long before the outlet was moved from Musquite in 2012.
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Confidential Information for Secretary of The Department (Responding Party)

Although you have full and unqualified authority, you need to observe Treasury Policy Guidelines for Litigated 

Claims and to ensure that the Minister continues to have confidence in you. That means finding a solution 

that will not displease the Minister, who is embarrassed by the events that have occurred and is anxious to 

dispose of this litigation as quickly and with as little adverse publicity as possible. The Minister approved The 

Department’s proposal to pump the sewage to Colomite as a result of numerous complaints by Musquite 

residents of polluted water in the mouth of the estuary. Because the focus was on the situation in Sardonia 

when the Musquite Sewage Scheme was devised and approved, no consideration was given to the possibility 

of adverse effects on the plaintiff’s oyster beds in Schnitzerland.

Although the jurisdictional point, which might eventually have to be decided in the Sardonian Superior 

Court of Appeal, is arguable, and there is no precedent either way. Sardonia could be criticised in the United 

Nations for failure to ensure equal justice for all. One possibility The Department has recently considered 

is to introduce, somewhere between Musquite and Colomite, a secondary wastewater treatment plant to 

remove remaining inorganic compounds and substances, such as nitrogen and phosphorus. The sewage 

so treated could be monitored for levels of bacteria and, if necessary, be subjected to further treatment by 

way of ultra-violet disinfection to remove bacteria, viruses and parasites which are harmful to public health, 

so as to ensure that the effluent, when discharged, whether from Colomite or closer to Musquite, would 

not adversely affect the plaintiff’s oysters. This could be achieved within 6 months and be done within the 

Department’s current budget. The Secretary enquired why such treatment was not used before the outlet 

was moved from Musquite in 2012. The reason appears to be that the cost of introducing such treatment was 

greater than the cost of simply piping the sewage from Musquite to Colomite. 

The Department cannot afford to pay anything from its own budget by way of damages. If the plaintiff insists 

on compensation for its alleged losses, past or future, only the Sardonian Treasury is able to finance such 

expenditure and its Policy Guidelines are clear that it will pay only if ordered to do so by a final judgement 

of a court following a fully contested trial and any appeals. However, the Minister has informed you that, in 

this particular case, provided that some solution can be found that would not require a payment in excess of 

$1,000,000, the Treasury has been authorised by the Government to pay up to that amount without having 

to await a final decision, provided that the settlement is kept strictly confidential and that there is no adverse 

publicity.
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Bay Heights

General Information

From the 51st floor poolside bar at Bay Heights residential tower, you can survey much of Bay City, capital 

of Fordland. You can see the four neighbouring high-rise residential tower blocks and their exclusive, lush, 

shared communal gardens; and around them, cheek-by-jowl, the tin-roofed shanty dwellings and market 

stalls completely covering what would otherwise be the dusty red earth of the Bay City hills as they slope 

down to Golden Estuary and the Bay. 

Bay Heights tower is eerily quiet and empty; not a single resident remains after the complete evacuation 

brought about by concerns of the fire risk due to the materials used in the exterior wall system. Only 

watchmen and security guards can be found on occasional patrols, keeping out intruders and checking for 

any risk of smoke or fire breaking out. 

The same is true of the four other neighbouring high-rise residential towers around the extensive shared 

gardens; they are empty of all but a skeleton staff due to concerns about the fire risk of the exterior walls and 

residents’ safety. After the series of fires in Melbourne, Dubai and most recently London amongst others, just 

two months ago the Bay Herald local newspaper highlighted that several families had died in fires in high-

rise towers where similar external wall materials had been employed to those used at Bay Heights and the 

neighbouring four towers. These materials were said to be combustible and could — in some cases — allow 

fires to spread quickly and produce noxious gases which could enswathe the whole building. 

Laboratory analysis of these five Bay City towers’ materials commissioned by the residents after reading 

the article confirmed that the external walls of all five towers incorporate an aluminium-faced polyethylene 

(“PE”) core composite outer panel (“ACM”), and a polyisocyanurate (“PIR”) insulation board behind it, which, 

according to the Bay Heights Residential Owners’ Association’s (“BRO”) subsequent on-line investigations, is 

a potentially dangerous combination. 

On receipt of the analysis, BRO— which is not itself a legal entity— and the residents’ associations for the 

other four towers advised their members of the apparent risk. It took just 48 hours for all residents to leave 

– via a cavalcade of vehicles loaded up with pets and possessions— heading to their beach houses, staying 

with parents, renting apartments on AirBnB, camping (some with their tents erected in Bay Central Public 

Park), and – in the case of Ronnie, Chairperson of BRO – parking their Airstream RV (recreational vehicle) 

in the parking lot in front of City Hall with a placard mounted on top saying “Compensate the Residents; 

Incarcerate the Builders”. Ronnie has since featured on Fordland national television news and on Bay Radio, 

and has distributed leaflets around the entire Bay area which state “Sky Heights – Profit before People - CRIB”.

BRO’s lawyers have issued legal proceedings in the Fordland High Court (as a class action on behalf of each 

resident of the 320 apartments in Bay Heights) against Sky Heights Construction Limited (“Sky”), the foreign 

construction company registered in neighbouring Finmark, which developed and sold all five tower buildings 

in 2005. Sky also has a further five residential towers at different stages of construction in Bay City - one just 
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at basement level and the most advanced with the concrete frame completed up to 12th floor level and 

continuing upwards. BRO accepts that the external wall materials of Bay Heights met National Construction 

Code 2003 standards applicable at the time of construction, but alleges that, even so, the materials used by 

Sky breach Section 2.1 of the Fordland Housing Act 1972 (“the Housing Act”) which states: “A person taking 

on work in connection with the provision of a dwelling must ensure that the dwelling is fit for habitation on 

completion of construction”. The statute provides that a breach of duty of care under this act is actionable for 

15 years after completion of construction, or 3 years after discovery of the breach, whichever date is earlier. 

BRO asserts that “fit for habitation” implies that a resident can enjoy living in a house or other residence 

safely, and that Bay Heights is unsafe by virtue of the external wall materials. Sky and BRO both acknowledge 

that there is no legal authority nor guidance in the Fordland Civil Code to assist in defining how Section 2.1 

of the Housing Act might be construed. BRO residents together claim the sum of $6,400,000 being the 

estimated cost of stripping and recladding the exterior of Bay Heights, together with damages of $160,000 

per week in respect of the costs of residents’ alternative accommodation (calculated at 7 weeks to the date 

of the mediation ($1,120,000) and continuing thereafter). 

Sky, which has yet to submit its defence, has written to BRO denying liability and states that it complied with 

its obligations in respect of the National Construction Code. It accepts that each resident has rights arising 

under the Housing Act, however it states that the homes were “fit for habitation” at the time of construction 

and remain so, that no justifiable safety concerns exist, and that similar external wall materials have been 

used on over 40 other residential towers in Fordland (which is not denied by BRO). Sky has requested an 

urgent meeting with BRO, which has not yet taken place. 

Meanwhile Sky is due in the Fordland High Court the day after tomorrow to seek an injunction against BRO 

and each of the Bay Heights residents, to prevent the issue of “further misinformation propagated by any 

means”. Sky’s lawyers have also written to each Bay Heights resident threatening to initiate an action for 

recovery of damages for loss of advance sales on its further five Bay City residential towers which are under 

construction (with damages estimated to date at $2,400,000, and continuing at $160,000 per week) and 

unlimited further damages for loss of reputation affecting future developments. Sky also states that it holds 

each resident jointly and severally liable for compensating Sky for its full losses, together with costs and 

interest. 

The Bay City mayor has urged the parties to resolve the issue urgently, and has asked for residents to vacate 

the public park and the parking lot. The parties have agreed to mediate in accordance with the ICC mediation 

procedure. BRO is the requesting party. For Sky the CEO, Jacq, will attend with unlimited authority to settle 

on behalf of the Limited Company, and will attend with in-house Counsel. Ronnie will attend on behalf of 

Bay Heights residents, with unlimited authority to settle on behalf of all Bay Heights residents, along with 

external Counsel engaged on a Conditional Fee Agreement.
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Confidential Information for Ronnie, CEO of BRO (Requesting Party)

This has been an immensely stressful past two months and continues to be so. As Chair of the Residents’ 

Association, your phone rings constantly day and night. As much as you love your Airstream RV, parking in 

front of City Hall is very inconvenient and you would like to get back home. 

You are determined to fight for justice; but are not entirely sure what is just in the situation and would like to 

hear Sky’s views. 

You are very concerned that if this goes to court and the residents lose, each one of you could be held jointly 

liable for the full amount of Sky’s lost sales damages claim of $2,400,000 and the additional $160,000 per 

week, plus the unlimited damages claim for loss of reputation leading to lost profit on future developments 

apart from the five currently being constructed together with legal costs. No-one has that sort of money. 

You enquired about ‘after the event’ insurance but have not found an insurer prepared to take this on. You 

also foresee the risk that if some residents end up paying more than their due share of the damages to Sky, 

these residents could initiate further litigation against other residents in order to claim contribution from 

them, leading to endless litigation and a collapse of the community spirit in Bay Heights. 

You have seen in the press articles saying that the risk of a fire developing at Bay Heights is less than the 

likelihood of many day-to-day risks such as when driving a car or crossing a road. However, how can you say 

to any resident that they are safe to stay in their apartment? You believe that the residents at Bay Heights and 

the other four blocks did the right thing in moving out. There was no time to commission a safety review – 

the analysis of the panels was enough.

Regarding the materials used on the exterior, as is now apparent, although these met all the National 

Construction Code standards at the time and were used elsewhere by others, they are clearly combustible, 

and people have died in other parts of the world in high rise buildings with similar materials. 

Your Counsel says that there are no guarantees on how the Fordland courts might decide these issues, given 

the lack of definition of how Section 2.1 of the Housing Act might be interpreted. 

The estimate you obtained of $6,400,000 for recladding Bay Heights is for a better, more expensive system 

of external wall materials using an “A2” type outer panel and glasswool insulation, instead of the materials 

used by Sky. The contractor who provided this estimate advised you that this was the preferred system to 

use. Since it is a more expensive, better system, you anticipate that residents will have to come up with some 

part of the funding for the recladding, in any event, even if Sky will pay something. You are not sure how to 

broach this with Sky. 

The residents will also get the benefit of a smart new exterior, if it is re-clad. This is not to be overlooked, 

since, frankly, the exterior has been in need of maintenance, and it may be that the residents can choose 

some new colour schemes. Your residents’ committee estimates that the apartment values would each go 

up $10-15,000 with the new cladding, whereas right now they are unsaleable. You can imagine that residents 

might be ready to contribute some cost to achieve this, up to $10,000 per apartment. 

You met last week with the leaders of the Residents’ Associations of the four other residential towers 
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affected. You have not mentioned this to Sky and are not sure whether to divulge it. You have been holding 

regular meetings with them in any case to discuss the possibility of a new building in the gardens with some 

communal facilities. Between you all, you are all investigating options for moving back into the apartments 

and reassuring residents by installing a fire and smoke alarm system on all lift landings and corridors, with 

data fed back to a central monitoring system, for all five towers. At present there are only individual systems 

in each apartment, and there is no central monitoring. The cost for each residential tower will be $64,000, 

and you consider that at this cost (averaging $200 per apartment) you can quickly get agreement from the 

residents and the residents will pay for it. If this can be done – and it could be installed within two weeks - you 

believe that people will move back in while awaiting the eventual recladding of the exterior, on condition 

that the recladding will be done. An overnight look out might work in the meantime, to allow people to move 

back in and feel reassured that they were not at risk, and you have found a local company based beside the 

neighbourhood market which could provide a suitable team of six “fire wardens” each night at a total cost of 

$24,000 per week. 

If you can move back in within the next few days, you will be just in time to catch the Fordland v Finmark 

soccer match, since you can see into the stadium from the 51st floor terrace.
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Confidential Information for Jacq, CEO, Sky Heights Construction Limited 
(Responding Party)

You are naturally concerned about the company reputation and position. Loss of advanced sales on the five 

towers under construction is already negatively affecting your cash flow. Further, forecasts of profitability on 

these new towers are severely set back, and your proposed lost sales damages claim of $2,400,000 increasing 

at $160,000 per week is, you are advised by your financial director, a reasonable estimate of the likely loss of 

sales damage to Sky. The damage to reputation could be avoided if this matter can be resolved quickly. 

You have been advised by your in-house technical department that the risk of a fire developing at Bay Heights 

is very low, and the risk of loss of life in these apartments is even lower than many day-to-day risks we all take 

without concern, such as when driving a car or crossing a road. However your eldest son stated to you last 

week that he would “never stay overnight in one of those dodgy apartments in a month of Sundays”, and you 

are troubled by how public perception has been driven by the Bay Herald stories and Ronnie’s campaign. Your 

technical department also informed you that the original ACM panels were imported from Finmark; that the 

manufacturer has gone out of business; and there is no paperwork now to verify the quality control of the 

factory panel production. You are concerned that this might be seized on as suggesting some deficiency in 

the panels. 

You don’t believe that the residents at Bay Heights and the other four blocks were justified in moving out, 

and your Counsel says they cannot see how Sky could reasonably be held responsible for those costs. After 

all, the residents did not even commission a thorough safety review – they just took matters into their own 

hands. 

Regarding the materials used, as is accepted by BRO, these met the standards at the time and were used 

elsewhere by others. The concern for their combustibility has really developed since they were installed in 

2005. 

However, your Counsel says that there are no guarantees on how the Fordland courts might decide these 

issues, given the very public campaign against Sky (which may be portrayed as a foreign contractor not 

meeting Fordland standards), the fatalities elsewhere in the world, and the lack of definition of how Section 

2.1 of the Housing Act might be interpreted.

Your Board of Directors decided yesterday that the new external wall materials on the five new Bay City 

towers will be a more expensive, lower risk combination (using an “A2” type fire resistant outer panel and 

glasswool insulation, instead of aluminium-faced polyethylene core panels and polyisocyanurate insulation), 

and to cease using materials on these and all future buildings where they have the same potential to burn 

as those on Bay Heights and the other four towers. You are unsure whether to divulge this yet, in case it is 

misconstrued by BRO as an admission that their building is defective. This decision is just in time for the most 

advanced of the new Bay City towers, where the installation of the external wall system is due to commence 

in four weeks on the lowest storeys. 

You agree with BRO that a market price to strip and re-clad Bay Heights with an A2/glasswool external wall 

system is around $6,400,000. However you consider that if the residents were to pay you to do the work 
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now using the same external wall specialist who will be working on your nearby new Bay City towers, you 

can cut this cost to $4,800,000. You could start in 6 weeks’ time and the whole re-cladding would take 

about 3 months. Your team considers that if five or six additional overnight “fire warden” security guards 

are positioned around the building – which you can arrange within two-to-three days at a cost of around 

$20,000 per week. This will reassure residents sufficiently to return to their apartments now and they can 

continue to stay there while the re-cladding work is done so the interiors are not affected. 

For your new Bay City towers, your sales team advises that using the new A2/glasswool external wall system 

is likely to help achieve an increase in sale price of $10,000 per apartment, since it will be seen as a better, 

newer system and will add to the desirability of the apartments. The sales team advises that a similar increase 

in value would apply to each of the Bay Heights apartments if the building were re-clad. 

You are concerned that settlement with BRO on this building could lead to similar demands on the other four 

residential towers affected, and you would like to consider an approach to the residents’ associations of all 

five towers. If all residents would give you the right to construct a sixth tower in the gardens of the grounds 

(for which you are confident that City Hall permission could be obtained) you can see that a deal would be 

possible whereby Sky would need to be paid only $1,000,000 per tower from the residents, in order to strip 

and re-clad the towers with the new materials.



PAGE 50

COMMERCIAL MEDIATION ROLE-PLAYS

© 2022 AUSTRALIAN DISPUTES CENTRE

Fashion Fiasco

General Information

Antony and Chantelle Stephens have operated a successful chain of small boutiques in the major cities in 

Auswegia under the name “Charles and Camilla” for several decades. Their clientele is mainly city professional 

men and women with little time to shop and who really appreciate being able to buy all their clothing and 

accessories at one boutique. Most of the clients are in the legal and financial sectors. They value the advice 

of the salespeople at Charles and Camilla who understand their needs and are able to make excellent 

suggestions for appropriate outfits for all occasions including their everyday working wardrobes, smart 

casual clothing for attendance at professional conferences, evening wear, special occasion wear and casual 

wear for weekends and holidays. Charles and Camilla is also popular as it is the exclusive Auswegian supplier 

of various high end, cutting edge brands. 

Charles and Camilla keep a database which includes all of their clients’ professional details, sizes, colour 

preferences, previous purchases and any special requirements. As well as offering styling advice to clients 

at their stores, Charles and Camilla clothing and accessories can be ordered online and Charles and Camilla 

salespeople attend the offices of several large professional service firms and provide personal styling and 

shopping opportunities to staff and partners at those firms by appointment. The clients value the curated 

selection of clothing and accessories and the styling advice they receive without having to pay for a 

professional stylist and Charles and Camilla have built up a large and valuable reputation for their services 

and the clothing and accessories they sell.

For their Europillian stock, Antony and Chantelle travel overseas twice a year to see what is available, speak 

with suppliers and to order their stock for the coming season. 

In September 2016, Antony and Chantelle visited the famous House of Diana, a long time supplier, at its Parish 

atelier. They really loved the work of the new designer Meghan, and ordered a large number of suits, dresses, 

belts and bags for delivery in two shipments in April and July 2017 for the Auswegian Winter 2017 season. They 

also ordered a selection of hats manufactured by House of Diana under licence from the well known milliner 

“What Kate Wants” that would be perfect for the racing season. 

In the past, the House of Diana was an exclusive and reliable supplier of beautifully made, stylish clothing 

and accessories all of which complied with the standard Parish sizing. Although most of the clothing and 

accessories were made in the factory just outside Parish, Antony and Chantelle were informed that for the 

purpose of cost control, some of the stock for the 2017 year would be made in Chagalia subject to strict 

quality control by the House of Diana’s newly appointed agent. 

The first delivery of the clothing and accessories from the House of Diana arrived in the warehouse of Charles 

and Camilla in Auswegia in April 2017 and was immediately sent to the boutiques and photos were posted on 
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the website for sale. The boutique managers began to show and sell the new House of Diana and What Kate 

Wants range of hats (together with other clothing and accessories from other suppliers) to lawyers at one of 

Camilla and Charles’ largest corporate clients, “Freemeals” solicitors. 

To the dismay of Antony and Chantelle, the new range of House of Diana and What Kate Wants clothing and 

accessories led, almost immediately, to customer complaints about House of Diana clothing being of poor 

quality and workmanship (hems unravelling and zippers breaking), about bad sizing and worst of all, about 

counterfeit What Kate Wants hats. 

In fact, one of the lawyers at Freemeals complained that a hat that he had purchased for his wife was definitely 

counterfeit as it was made of inferior straw and had a spelling mistake on the label (the hat was marked with 

the brand What Will Wants). He demanded a refund and, because he was a trade mark lawyer and did not 

want his firm involved in the sale of counterfeit products, he arranged for the firm to cancel all future in house 

appointments for sales to partners and staff at the firm and sent a firm-wide email out warning partners and 

staff about buying from Charles and Camilla. 

Other customers who had purchased faulty or counterfeit House of Diana or What Kate Wants products from 

Charles and Camilla also made defamatory remarks about Antony and Chantelle being crooks and selling 

counterfeit products on Charles and Camilla’s Facebook page which led to a social media storm that ended 

up being reported in the traditional media. 

When Antony and Chantelle ordered an inspection of all unsold House of Diana and What Kate Wants 

products, it was found that there were counterfeit hats that were mixed in with genuine What Kate Wants 

hats in the boxes which had arrived from Chagalia and that many of the House of Diana clothing items were 

in fact badly made or wrongly sized. 

It was not possible to stop the delivery from Chagalia arranged for July but when it arrived it was inspected 

and found to include clothing that was of poor quality, wrongly sized and in some instances counterfeit. 

Antony and Chantelle thus gave instructions that the clothing be immediately returned in its entirety. 

The House of Diana is refusing to recompense Charles and Camilla in relation to the supply of faulty and 

counterfeit products or in relation to the consequent damage to the reputation of the business and its 

owners. This refusal is on the basis that Antony and Chantelle should have arranged for the products to be 

inspected prior to offering them for sale and selling them. The House of Diana is threatening to end their 

exclusive supply agreement for all House of Diana clothing and accessories including the hats made under 

licence from What Kate Wants. 

The Commercial Invoice had standard terms and conditions on the back which included a provision that the 

House of Diana would replace any defective goods but said nothing about consequential damage arising in 

the event that defective goods were supplied. However, there is insufficient time for the House of Diana to 

ship the replacement clothing and accessories to Auswegia for the 2017 winter season. 
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Antony and Chantelle’s solicitor has sent a letter of demand to the House of Diana claiming payment of the 

sum of $700,000 being for: 

Lost profit   $450,000 

Payments to satisfy disgruntled customers  $30,000 

Return of remaining defective stock  $45,000 

Damage to reputation  $175,000. 

As in the past, the stock ordered for delivery in 2017 was required to be paid for prior to shipment to Auswegia. 

In the event that there was a dispute that arose between the parties, the Commercial Invoice provided that 

the parties would submit to mediation under the ICC Mediation Rules prior to taking any court action or 

requesting international arbitration. 

Antony, with full and unqualified authority from Chantelle to represent them both, will attend the mediation 

accompanied by a solicitor and the Chief Marketing Manager of the House of Diana, together with its 

solicitor, will also attend. The Chief Marketing Manager has full and unqualified authority to settle the dispute 

at mediation.



PAGE 53

COMMERCIAL MEDIATION ROLE-PLAYS

© 2022 AUSTRALIAN DISPUTES CENTRE

Confidential Information for Charles and Camilla’s owners (Requesting Party)

The actual loss suffered by the Charles and Camilla business, in terms of sales revenue, is not a large 

percentage of the sales revenue that would have been made in the 2017 Winter season. In fact, overall sales 

revenue for the business has increased but was expected to have increased by more had the clothing and 

accessories been of merchantable quality and able to be sold in the Charles and Camilla business. Further, it 

is anticipated that with the bad publicity, future sales revenue will be detrimentally affected. 

The stock purchased from House of Diana cost $150,000 in total (being $75,000 for each shipment) and the 

sales revenue that could have been earned had it all been sold was $450,000. In addition to the worthless 

stock it still has from the first shipment, Charles and Camilla have had to refund customers approximately 

$30,000. 

However, the damage to the reputation of the Charles and Camilla business is huge but incalculable and the 

loss of the special relationship with the solicitors firm Freemeals will lead to an ongoing loss of opportunity. 

Antony and Chantelle are anxious to repair their reputation and the reputation of the business Charles and 

Camilla and are therefore seeking a letter of apology from the House of Diana so that they can send it to their 

customers, post it on their website and issue a press release. They hope that this might assist in repairing 

their relationship with Freemeals. 

They would be prepared to compromise on the amount they are demanding for the faulty and counterfeit 

stock but only if they get the written apology and can return and be refunded for the rest of the faulty and 

counterfeit stock from the April shipment. They also want to continue their exclusive supply agreement 

with House of Diana but want some assurances that the Chagalian agent will be replaced and proper quality 

control re-established. 

Antony and Chantelle privately agree that their boutique managers really should have inspected the stock 

before it was put into the stores and online for sale; that would have prevented much of the problem. 

However, there had never before been any problem with any House of Diana clothing or accessories. 

There is more than enough evidence that much of the clothing was faulty and incorrectly sized but proving 

that the hats are counterfeit could be tricky as Antony and Chantelle cannot guarantee that the owner of 

What Kate Wants will give evidence of the type required. Antony and Chantelle are obviously not in a position 

themselves to give evidence about the licensing arrangements for the brands in question and they require 

the assistance of the owner of What Kate Wants, to prove that the hats were indeed counterfeit. In terms of 

the reputation of the business however, it was the sale of the counterfeit hats that caused the most damage.

For a relatively small business, instituting legal proceedings for the recovery of loss and damages for breach 

of contract and trade defamation and a declaration that they were sold counterfeit products would be very 

time consuming and more expensive than they can really justify.
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Confidential Information for the House of Diana (Responding Party)

The House of Diana has had a substantial number of problems with the move to manufacture some of their 

products in Chagalia. In fact, long standing customers in the major international markets are also complaining 

and seeking recompense. 

The last thing the management of the House of Diana wants is for those customers to get to know about the 

other claims or to start co-operating. Also, the House of Diana is very concerned that its licence to make 

What Kate Wants hats could be jeopardised. 

It has replaced the agent with an agent in Chagalia itself which it hopes will be more reliable and sent its Chief 

Operating Officer to meet with the new agent to educate him in order to ensure proper and adequate quality 

control. It has also decided that all clothing and hats will only be manufactured from now on in its factory just 

outside Parish leaving only bags and belts to be manufactured in Chagalia. 

The management of the House of Diana has instructed the Chief Marketing Manager to settle with Charles 

and Camilla as quickly and quietly as possible with as little damage to its reputation as can be managed. It is 

happy to publicly blame its previous agent for the fiasco. 

Money is available if it has to be paid to the owners of Charles and Camilla to settle the dispute but what is 

claimed in the letter of demand exceeds their budget by $200,000. Ideally the dispute would be settled for a 

payment of under $350,000 plus delivery of replacement stock valued at $150,000. 

The House of Diana would also ideally like to continue to supply Charles and Camilla in Auswegia.
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A Sound Investment

General Information

The city of Westville in Ebonia has one of the finest concert halls in the world and is home to the Ebonia 

Symphony Orchestra (“ESO”). It is known for the clarity and neutrality of its acoustics but its choir stalls, 

orchestra platform, audience seating and back and front of house facilities are in much need of updating. 

The Ebonia Symphony Hall (“ESH”) comprises a largely oval space with auditorium seating for up to 2000 on 

three levels, an orchestra platform and, behind that, a raised and tiered area for the choir which has a curved 

front serving both as a balustrade for the choir and an acoustic reflector for the orchestra. 

The plan is to update the facilities in two phases. Phase 1 will comprise the main auditorium, and the existing 

front and back of house facilities and phase 2 will comprise a new extension containing a new chamber music 

hall and new,much-needed rehearsal space. After a hard fought battle, the Ebonia Lottery fund has only 

contributed enough to allow phase 1 of these works to proceed. The ESH management wants to implement 

phase 2 but does not yet have the funds for that second phase just at the moment, and that will mean another 

round of lottery applications. The lottery wants to see ESH raise some sponsorship money before it will 

consider giving another grant. 

Ebonia might have one of the best orchestras in the world but it lacks good architects, so the management 

of ESH approached the well-known international architect, A Liszt, from neighbouring country Southland, 

who has just successfully completed a refurbishment of a concert hall in nearby Lubenia, to make proposals 

for Phase 1 to improve the venue in preparation for the centenary year of the symphony orchestra in 2019, 

which is expected to attract a large number of foreign visitors. 

The architect was engaged to provide a multidisciplinary service for Phase 1 that included architecture, 

structural design, mechanical and electrical design, acoustics, and lighting design all under one single 

contract. So important were the acoustics of the ESH to the management that part of the overall brief stated:

“Any proposed alterations must be designed so the acoustics of the hall are not compromised and maintaining 

the quality of the current acoustic is to be prioritised over any other considerations”

The detailed brief for the architectural team included: 

• Redesign of the rear choir stalls, including a new, raised solid back to the orchestra platform 

and choir rail to improve sightlines and new bench seating. 

• Widening of the stage area by redesigning and angling the side walls and applying new 

finishes. The requirements included preservation of the existing acoustics but also possible 

improved bass response to enhance on stage acoustics. 

• New auditorium seating. 
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• New performance lighting and improvements to the existing front of house lighting, audio 

visual cabling and ventilation systems. 

• Complete overhaul of the front of house areas, especially the bars, to alleviate delays in 

queuing. 

• Refurbishment and improvement to the changing rooms for the performers. 

• The air conditioning was to be overhauled but not replaced for cost reasons. 

The architect’s design team advised that acoustic measurements be taken of the existing hall so as to have 

a benchmark to prove the works had not compromised the acoustics. However, ESH management were 

reluctant to do this because it would cost about $100,000, which it had not budgeted for, and would delay 

the start of the works which it was eager to progress. 

The ESH manager decided to appoint a good friend, Alex Hall, as theatre consultant using a direct contract 

with the concert hall management. The theatre consultant’s brief was to assist the architect’s team with 

specific technical matters relating to the technical design of the performance areas, advising on performance 

lighting and technical equipment and noise levels of the air conditioning and other equipment and the 

new audience seating. The ESH management team selected a local contractor renowned for the quality of 

its workmanship and procurement proceeded on a traditional basis in which the architect’s design team 

produced a full design for the contractor to construct. The contract between ESH and the main contractor 

had to be written carefully because, although the architect and contractor came from neighbouring countries 

with a similar language, the dialects and spelling of certain words was subtly different and in the contract ESH 

had adopted the architect’s specifications which were written in the architect’s dialect and using its spelling. 

The works went ahead, taking over a year to complete, and everyone agreed the finished product looked 

magnificent. Time came for the first rehearsals and it soon became evident that things were not as they 

should be. The cellists complained that the acoustics sounded dull and that a lack of reverberation meant 

it was hard to hear other sections of the orchestra. The double bass players agreed that the bass response 

had been improved, but so much so that they could no longer hear the strings. The percussion thought the 

sound was muffled and to compensate played much more loudly, so much so the brass section complained 

that the percussion was so loud some of them had to wear ear plugs to protect their hearing. Overall it was 

considered the original warmth and clarity of sound of the hall had been lost and replaced with a muffled 

sound that made listening to a performance very unpleasant. Not only that but a low, continuous hum could 

be heard from what was thought to be the air conditioning system. 

Unfortunately some people in the music industry found about the problems and Digital Classics decided to 

pull out of a series of recordings of the ESO due to be made in Autumn 2018 as a prelude to the centenary 

year celebrations and sales of tickets for the concerts for the centenary year concerts, due to start at 

the beginning of 2019 are poor. It was discovered the problems occurred mainly when the full symphony 

orchestra was playing and so to mitigate problems ESH planned a series of smaller, mainly chamber music 

events for 2018. 
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The ESH management team turned to its architectural team for an explanation of the problems and 

suggestions for a resolution, especially as the requirement had been to retain and possibly improve the 

existing acoustics. The multidisciplinary design team, led by A Liszt, agreed to meet with ESH management. 

At the meeting, the acoustician explained that a great deal of care had been taken to model the hall to 

ensure continuity of the acoustics but pointed out that one of the requirements of the ESH management 

had been to improve the bass response, which was a contradiction because the requirement was to maintain 

the existing acoustics. The architect had discovered that the contractor had not properly understood the 

specification for the finish to the side walls of the orchestra platform and had used sheep’s wool instead of 

mineral wool as the acoustic absorbent material beneath the timber finish. The error had been caused by the 

contractor interpreting the word “merino”, a type of sheep, for “mineral” a type of rock fibre insulation which 

was included in the contract which is much denser and absorbs sound much less, a mistake which was easily 

made given the differences in language between architect and contractor. 

Part of the problem was thought to be the new upholstery for the auditorium seating and the architect 

blamed the theatre consultant for specifying the wrong type of upholstery for the new audience seating 

which contributed to the muffling (or lack of clarity) of the sound. The theatre consultant pointed out the 

continuous hum from the air conditioning was doing nothing to help matters. 

Despite a lot of arguing, nothing positive came out of the meeting. The ESH management knew it had to 

do something quickly, otherwise bookings would be cancelled for the 2018 season, the 2019 centenary 

celebrations would be negatively affected and the damage from the lost contract with Digital Classics could 

not be mitigated or remedied. It took advice from another design team and world leading acoustician who 

advised that a temporary solution could be found to the acoustics by suspending a canopy over the stage area 

both to absorb sound above the orchestra platform to improve clarity and to reflect it into the auditorium 

to improve warmth and clarity. However, the canopy would restrict sightlines for audience members in the 

highest tier of seats and so limit both their appeal and the price that could be charged for them. That solution 

has not yet been implemented and is considered to be a last resort. 

The source of the mysterious hum, thought to be coming from the air conditioning system, was also a 

mystery and no one had been able to find a solution to that. Strangely, it stopped about a week ago and has 

not recurred. So far costs have been estimated to be: 

(1)  Provision of new stage canopy:  $500,000 

(2)  Replacement of the sheep’s wool in the side walls: $150,000 

(3)  Replacement of the auditorium seating:  $1,000,000 

(4)  Investigation of the “hum”: $100,000 

(5)  Loss of the recording deal with Digital Classics:  $2,000,000 

(6)  Loss of revenue for the 2018 season:  $750,000

(7)  Loss of revenue for the centenary year:  $1,500,000 

  __________ 

  $6,000,000 
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The ESH management decided to issue a letter of claim to the architect, claiming all of the above sums, 

and alleging professional negligence. It estimates its legal costs to trial will amount to a further $2,000,000, 

which it will seek to recover from the architects. The architects, in turn, have counter-claimed for the sum of 

$500,000 for unpaid fees. Estimate legal costs will amount to about another $500,000. 

Apart from the recording company, the problems with the hall are not widely known outside Ebonia. Frankly, 

that is a relief for both parties who know that if the claim goes to trial the problems will become very public 

and affect the reputations of both the ESH and A Liszt in particular. With this in mind A Liszt approached ESH 

with a proposal to mediate the claim under the ICC Rules and the mediation has been arranged to take place 

in Melbourne in July 2018. The attendees, having full and unqualified authority to settle, will be the manager 

of the Ebonia Symphony Hall (the Requesting Party) and A Liszt (the Responding Party), both of whom will 

bring their legal advisors to the mediation.
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Confidential Information for ESH Management (Requesting Party)

After a hard fought battle to obtain funding and the initial euphoria at having Phase 1 of the project completed, 

the ESH management is now feeling pretty despondent. The problems are likely to have a long term impact 

on the ESH and the ESO, especially once word gets out and the problems are more widely known about. 

The main requirement was for the existing acoustic to be maintained and as this was clearly specified you just 

cannot see how the architect’s design team can escape liability. 

Your new consultants have arranged for measurements to be taken and they consider there are demonstrable 

but small differences in the acoustics both for the audience and the orchestra. They have explained, though, 

that measurements do not always account for subjective opinions. In this case there is no measured data for 

the acoustics of the hall before the changes were made. In particular, the increased bass response which was 

requested as part of the brief has been achieved and that may be causing part of the problem of acoustic 

clarity for the orchestra itself. 

You are reassured that a temporary solution for the acoustics is available but it is detrimental to the appearance 

of the historic hall and will affect sightlines for some of the audience, and because those seats will have to 

be sold more cheaply, will also affect revenue and so really is a last resort. You think the approximate loss in 

revenue might amount to about $150,000, but the issue really concerns the poor sightlines in an auditorium 

famed for its excellent seating and views to the orchestra platform. 

Being one of the best in the world, you are used to your orchestra members being hard to please and difficult 

and you cannot be sure that some of their criticisms do not arise out of a dislike of change of any sort. After 

all, it was the orchestra that wanted the increased bass response and now that they have it perhaps they don’t 

like it. Your lawyers have also advised you the requirements for increased bass response and for the acoustics 

to remain unchanged are contradictory and open to subjective interpretation, especially as there are no 

baseline measurements to compare the results against. 

Part of the problem appears to be the substitution of mineral wool for merino wool in the side walls of the 

orchestra platform, although your new consultants are finding it hard to calculate to what extent that is the 

case. In any case, this seems to have been an error by the contractor (who is not taking part in the mediation), 

which misinterpreted the word due to a mix up in the language, and not the architect, so the contractor is 

primarily liable for breach of contract. Nonetheless, you think the architect should have spotted that the 

wrong material was being installed and stopped it so they are at least partially liable. However, the contractor 

has recently gone into liquidation, which will make it impossible to recover damages from it, making the 

architect a more attractive target for your claim. 

Your own replacement acoustics consultant is also suspicious about the shape of the new choir rail and 

considers this may be concentrating sound in particular areas of the orchestra platform, resulting in the need 

for the use of earplugs by some members of the orchestra. It seems this would be quite easy and cheap to fix 

by changing some of the finishes on the choir front. 
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The architect has also blamed the theatre consultant for specifying the wrong upholstery for the new 

auditorium seating but you rather like the new fabric. In any case with the audience seated what difference 

can the upholstery possibly make? If this really is a problem, this is one that will have to be addressed directly 

by Alex Hall, but you are not going to want to concede that point, because after all he is your friend and you 

appointed him directly, making ESH ultimately liable for the problem. 

No one has given you an explanation, everyone is just blaming everyone else, and given that you employed 

a world class multidisciplinary team, this really is unacceptable. You are determined to express that 

dissatisfaction at the mediation. You are also worried the architect may not have sufficient professional 

indemnity insurance cover for a claim of this size and that may leave you short of funds for any remedial 

works. 

On top of everything the ESO is pressing you to confirm what plans are in hand to build the new chamber 

music hall and rehearsal spaces which it says are urgently required and without which it cannot continue with 

the ESL as its base. As a result, the ESO is looking enviously at the new concert hall planned to be built by 

the government in Southland and you think you might lose some of your best musicians to a new orchestra 

being set up there. What you need is a sponsor that will attract other local businesses to make donations to 

supplement any lottery funds made available. 

Just as you are preparing for the mediation someone tells you that the new drinks cooling equipment installed 

in the refurbished bars by your own subcontractor, which was connected into the new air conditioning 

system for the hall, has never worked properly and has finally stopped working and that coincidentally the 

mysterious hum has also disappeared.
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Confidential Information for A LIZST Architects (Responding Party)

As an internationally well-known architectural practice, the last thing you want is a high profile court case 

that would damage your otherwise unblemished reputation and affect your chances of being appointed for 

the new Southland Symphony Centre, for which you have high hopes. 

You never wanted to be part of a multidisciplinary team and feel you have been forced into the situation 

by the ESH that wanted a single point of responsibility. You feel let down by other members of your 

multidisciplinary team, especially the acoustics and mechanical engineering consultants. Not only that, you 

also found working with Alex Hall as theatre consultant challenging because you felt that everything he 

proposed would be forced through because of the friendship he had with the ESH management. 

Although there has been criticism of the project by the ESH management team, the newly arranged bars 

and refitted dressing rooms have worked perfectly and have been much admired, but you have to admit 

that works in the auditorium have been a bit of a disaster and that worries you a lot. You have notified your 

professional indemnity insurer who confirms you have $5m of cover, which is not enough to cover this claim, 

and that your excess (this is the first amount payable by the insured in the event of a claim) is $10,000. Your 

insurer tells you that you are not allowed to disclose the excess to ESH and if you do it will refuse cover 

altogether. 

You think the main problems with the acoustics are due to the use of merino rather than mineral wool, which 

was the fault of the contractor, and the wrong specification for the upholstery on the auditorium seating. 

Calculations made by your own acoustic consultant have also revealed that the shape of the new choir rail 

is concentrating the sound towards the centre of the orchestra, making it much too loud in some areas. 

He thinks it would be a relatively simple task to add some further absorbent material to stop this and has 

suggested this could be designed to look like the town crest of Westville, which he thinks the mayor would 

appreciate and encourage him to raise funds for phase 2 of the development. You think you could afford to 

donate this to the symphony hall, but only if you get all your fees paid in full. 

The panels for the side walls were all made in the joinery subcontractor’s factory and so you had not noticed 

that merino rather than mineral wool was being installed in them. In truth, they both look very similar anyway 

and it would be difficult to tell them apart unless you tried to compress the material. The mistake has been 

made by the contractor due to a misunderstanding caused by language differences between Ebonia and 

Southland and you believe you are not at fault for that mistake. However, the contractor has recently gone 

into liquidation and in those circumstances, it is common for the architect to be liable by default. You have 

therefore notified your professional indemnity insurers. 

As for the upholstery, well, that is clearly wrong but your own acoustics consultant believes that when the 

audience is seated for a performance, the upholstery would make little difference. However, there would 

be significant difference during rehearsals, and he has noted that problems with the acoustics were only 

reported after rehearsals with the full symphony orchestra and as yet there have been no public performances 

using the full orchestra. The problems are not so noticeable with a smaller chamber orchestra and these are 

the only public performances that have taken place so far. 
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You think Alex Hall should take the blame for the problem with the seating because that was part of his 

responsibilities, but it was you that chose the fabric against the advice of Alex Hall, who had suggested 

something more acoustically transparent. You have also notified your insurers about this part of the claim. 

You think the temporary canopy above the orchestra would be a real eyesore and of course will interfere with 

the sightlines from the upper tiers of the auditorium. Of course, all these changes will cost money and as lead 

consultant for the project you feel vulnerable to a claim and your lawyer has advised you that is the case. In 

fact, it is likely that no matter where the blame lies you will be pursued anyway and then it will be up to you 

(or your insurers) to make claims in contribution against any other liable parties. It is this that has prompted 

you to seek a more innovative solution. 

Your cousin, specialising in electro acoustics, is working at Southlands University on a project to design a 

system that allows for various acoustic environments to be provided in a single space. He thinks his system 

would resolve the acoustics problems and allow for fine tuning and also give greater flexibility because the 

hall could be tuned for a wider variety of concerts, including rock concerts that would appeal to the younger 

population of Westville and attract a great deal of additional revenue. In fact he knows of two well-known 

rock bands that would like to perform in Westville but there is nowhere suitable for them to do so. The system 

comprises a network of small microphones and loudspeakers, all controlled from a small computer terminal. 

The costs would be about $500,000 and would mean that there would be no need for the temporary canopy 

nor any changes in the side panels and auditorium seating. The system could be installed in about three 

months, in time for the centenary concerts. 

Your cousin has also worked to create acoustic environments for Digital Classics, and he knows their chief 

engineer well. He thinks if the system were installed at Westville the recording company could be persuaded 

back to make the recordings. Your cousin has said that if the installation is used to showcase his equipment, 

he would be able to sponsor the new Phase 2 extension, to the tune of $1m. 

You have had your eye on the proposed phase 2 extension for the ESH and being a new building would better 

reflect your architectural philosophy and be a very prestigious commission.

If the electro acoustic system were installed your estimate of costs is as follows: 

(1)  Provision of new stage canopy:  not required 

(2)  Replacement of the merino wool in the side walls:  not required 

(3)  Replacement of the auditorium seating:  not required 

(4)  Loss of the recording deal:  delayed, not lost 

(5)  Loss of revenue for the 2018 season:  no loss 

(6)  Loss of revenue for the centenary year: no loss 

(7)  Cost of the electro acoustic system:  $500,000 

   __________ 

   $500,000 
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Your insurers have agreed to pay $300,000 of these costs (but you MUST NOT disclose this) and they believe 

the balance should be paid by ESH because the new electro acoustic system amounts to betterment as it 

allows the hall to be used for a wider variety of functions. 

You are perplexed about the mysterious hum because so far, no amount of investigation by the services 

engineers has discovered the source of it.
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Not So Great Law

General Information

One of the factors driving commercial organisations towards mediation is the desirability of de-risking 

their disputes – shaking hands on a deal now rather than waiting for an unpredictable result in litigation or 

arbitration. 

A reason for the outcome of proceedings being so unpredictable may in some jurisdictions be the quality of 

decision-makers ( judges and arbitrators), but it is becoming clear that part of the problem is the unreliability 

of lawyers’ predictions of success. 

Some years ago a psychological study asked a random sample of commercial lawyers to predict the chances 

of their clients succeeding in pending litigation. No two respondents were involved in the same litigation. 

The predictions were subsequently compared with the actual outcome of the proceedings. The results 

were revealing: Two thirds of lawyers predicted that they had a better than 50% chance of success. Their 

predictions were most accurate in borderline cases. A 50% prediction of success was often quite accurate. 

When lawyers were very pessimistic about the chances of success, they seemed to be too pessimistic, and 

they generally achieved a better outcome than they predicted. When lawyers were very optimistic, they 

were generally too optimistic, and achieved a worse outcome than they predicted. Women were found to 

be better at predicting outcomes than men. Predictions tended to be more accurate with age, though not 

with experience. 

Riley trained as a commercial lawyer after obtaining a first class degree in computer programming. 

Disillusioned with the regularity with which clients lost cases which they had been advised they would win, 

and having read the psychological study, Riley set up Reliability Systems Inc (RSI), with the intention that 

science could make more reliable predictions of the outcome of legal claims than people could. Riley hoped 

that a prediction system could assist commercial organisations in deciding whether to litigate/arbitrate, 

whether to mediate, and how to settle disputes at mediation. This could be very lucrative. RSI is incorporated 

in the country of Roolonga, which recently adopted a new Civil Code very similar to those in a number of 

pan-Asian countries.

After 3 years of research and testing, RSI had developed and patented CasePredict— a programme based on 

some very complex algorithms for predicting the prospects of success in commercial disputes. This was a 

very exciting invention for RSI and patents were obtained in various countries including the US and Europe as 

well as Roolonga and Galunga. To date, there has been little interest from outsiders in the patented software, 

perhaps because lawyers have discouraged their clients from considering anything that may lead to their 

own extinction! The programme needs to be used in conjunction with a database of case law specific to any 

jurisdiction in which it is to be operated. RSI compiled a database of Roolongan court decisions under the 

Roolonga Civil Code and wished to work with a Roolongan law firm in secret to prove the commercial value 
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of CasePredict. It was essential that testing was carried out in private so that RSI could announce to the world 

that it had a tested and successful programme, with the hope of capturing the global market before any 

competitors had a chance to develop programmes of their own. 

Roolongans are conservative by nature and, contrary to RSI’s expectations, no law firms could be found to 

enter into a collaboration with RSI for testing and roll-out of CasePredict. 

Neighbouring Galunga has a very similar code to that of Roolonga. Greatlaw is a law firm based in Galunga 

and its founding and managing partner, George Great, was an old school friend of Riley. George (who died 

suddenly last month) and Riley negotiated an agreement whereby RSI and Greatlaw would collaborate to 

perfect CasePredict, test it and, if the tests were successful, Greatlaw would have an option to purchase an 

exclusive licence under the patent to use CasePredict for a period of time. Unfortunately, no copies of any 

written contract can be found, and there is a dispute between RSI and Greatlaw as to whether there is any 

contract at all between them, and what its terms may have been. 

For a period of 2 years, Case Predict was used in a shadow exercise at Greatlaw. The necessary facts of every 

commercial dispute handled by Greatlaw were fed into the programme, and the predictions that were made 

were locked in a safe, unseen by anyone, until after judgement was obtained. The results were astonishing. 

In every case, CasePredict had accurately forecast the outcome of the proceedings within a 5% range of 

error. George Great was understandably very excited about this and wanted Greatlaw to take up the option 

to purchase an exclusive licence to use CasePredict. Seeing the spectacular results, RSI was now unwilling to 

give Greatlaw an exclusive licence unless Greatlaw committed to using CasePredict for at least 20 years at a 

cost of $3m per year. Once again it is unclear what was agreed as no written contract can be found and no 

payments have ever been made by Greatlaw.
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Confidential Information for Greatlaw (Requesting Party)

George Great was a charismatic and brilliant man but was not good at paperwork or consulting his partners. 

He was an ex-president of Galunga and wielded far too much power at Greatlaw. Gad is new to the firm and 

has uncovered many bad practices in the past, including that George generally overrode the wishes of all of 

his partners but left very little paperwork in place to record what agreements had been entered into. The 

CasePredict project was something George introduced despite the reservations of the others in the firm. It 

has been a disaster. 

Greatlaw’s insurers have refused to indemnify against Digital World’s claim on the grounds that they were not 

consulted about the reliance on CasePredict and do not cover mistakes made by computer programmes. 

Gad has taken legal advice and is satisfied that unfortunately, no claim can be made against Greatlaw’s insurer. 

George’s death has led to the discovery of a number of financial irregularities. Greatlaw now has a good 

client base and a brilliant reputation, but almost no funds. The survival of Greatlaw depends on protecting its 

reputation, so keeping news of the CasePredict fiasco confidential is essential. Paying substantial damages 

to Digital World is simply not possible. Survival of the firm is everything. It would be unwise to reveal these 

problems unless there is a good reason to do so. 

External counsel advises that Digital World would be very likely to win substantial damages from Greatlaw. 

Digital World was not told about Greatlaw’s reliance on CasePredict. Using a computer programme as the 

basis for advice on Digital World’s prospects of success against Lexor was definitely negligent but there may 

be some argument that a competent lawyer who was not using CasePredict might also have advised that the 

case was very strong, so the use of CasePredict did not cause any loss. Needless to say, Gad has not consulted 

CasePredict! 

There is absolutely no paperwork to show whether there was any contract with RSI. Without a contract, there 

can be no claim against RSI. A junior assistant in the photocopying department has reported that, when the 

arbitration award in Digital World v Lexor was received, George put his head in his hands, saying “20 years of 

this???!!!”. George’s untimely death means he cannot now be asked what happened. 

It is not known what went wrong with CasePredict. The programme is very dependent on the right information 

being input by Greatlaw, and in the Digital World case, the data was inputted by a temporary employee who 

had to be dismissed shortly afterwards because of allegations of sexual harassment. They are not likely to be 

helpful witnesses.

If there is a good case to be made that CasePredict malfunctioned, it is in Greatlaw’s interests to argue that 

there was a contract, so that the Digital World claim can be passed on to RSI, and Greatlaw can terminate the 

contract on the grounds that the software does not work. But if the case is not so good and no fault can be 

proved in the software, it may be better for there to be no contract, so that Greatlaw can avoid having to pay 

$3m per year to RSI for 20 years. That would be unaffordable, and it is unthinkable that Greatlaw would ever 

risk using CasePredict again, even if it had to pay for it for the next 20 years. 
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The claim for $20m compensation is not a calculated sum. It was put on the table for negotiating purposes. 

Frankly, Greatlaw has ruined its own reputation by relying solely on CasePredict and not being honest with 

its client. Unless Greatlaw can extricate itself from the current disputes, it will not exist, so reputation won’t 

matter. 

Last week, Gad was approached by the CEO of Digital World, who explained that Digital World has been 

very upset at the losses caused by relying on Greatlaw’s predictions. Digital World would like to devise a 

programme which might predict outcomes better than lawyers can. Without mentioning that CasePredict 

was used in the case against Lexor, Gad said that there was a prototype programme in existence which, with 

improvements, might be capable of predicting outcomes. This news was received with great excitement and 

Digital World has said that if Greatlaw can introduce it to a joint venture party that it can work with to devise 

a prediction programme (sharing profits 50% each), Digital World will be prepared to settle its financial claim 

against Greatlaw for $10m. 

The partners can borrow up to $10m to pay towards a settlement that brings an end to the claim by Digital 

World and the dispute with RSI. They would prefer not to pay anything but are aware of the risk that Digital 

World’s claim may succeed against Greatlaw, whilst Greatlaw’s claim against RSI could fail.
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Confidential Information for RSI (Responding Party)

This is a disaster for RSI. If CasePredict functions as intended, it is a valuable asset which can be used in many 

countries. Reliability is everything in a project like this, and if word gets out that it has malfunctioned so early 

and so disastrously, the project will come to an end. 

At first, the inaccurate prediction was a mystery. It has recently been discovered, however, that the error may 

have been caused by a mis-translation. When the Galungan civil code was being drafted, it was decided to 

copy the Roolongan civil code. The Roolongan civil code was duly translated into Galungan and, after a few 

minor adjustments, it was enacted into Galungan law. Riley has discovered that translation from Roolongan 

to Galungan left some clauses with different meanings. This may explain why CasePredict, which is based on 

the Roolongan code, failed to predict the correct outcome. 

In one sense this is good news as it may mean that with a few small adjustments, Case Predict can be made to 

operate reliably and can be a valuable asset. On the other hand, it may simply demonstrate that Case Predict 

in its present format is too vulnerable to inputting errors and assumptions and can’t be relied on. It is difficult 

to know whether to share this discovery with Greatlaw. 

There could be other reasons for the failure, such as incorrect data inputting by Greatlaw. We do not know. 

The arrangements for the testing and subsequent use of CasePredict were made between Riley and George. 

At the time, Riley was suffering from an addiction to painkillers after a bad road accident. Riley’s memory 

of those times is a blur, and there is no documentation. Riley believes that there would have been some 

paperwork if a contract had been entered into, and that Greatlaw will not be able to prove that there was 

a contract. In-house counsel has advised that it is likely that there was a contract of some sort, although 

not necessarily with the 20 year obligation to pay. In-house counsel further advises that if the system was 

not reliable, it is unlikely that Greatlaw could be ordered to pay for its use for the next 20 years even if the 

contract did oblige Greatlaw to pay $3m per year. 

Not much is known about Digital World’s claim against Greatlaw. It is not clear if Digital World knew anything 

about the use of CasePredict. If they did, can they complain? It is assumed that Greatlaw is insured against 

claims for negligence.

Riley and the other directors of RSI have agreed that the survival of the CasePredict project is completely 

dependent on reputation. The names CasePredict and RSI will be tainted if news is ever leaked about the 

malfunction, and these things always leak out in the end. Therefore, the programme cannot survive under 

the name of CasePredict, and RSI needs to be closed down. Riley has acquired the rights and patents to the 

programming software from RSI and, with the blessing of the other directors, would like to start again, with a 

new version of the programme and a new name. This can only work if Greatlaw’s claim can be settled. 

All Riley wants is to be able to work in some way on improving the programme to see if it can be made to work 

in the future. After the dispute is resolved, Riley will look to form some kind of arrangement with a wealthy 

organisation that can pay for the programme to be perfected and exploited, sharing the profits. Riley can’t 

afford to go ahead alone. 
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All the other directors want is to be able to walk away honourably and forget about CasePredict. They are 

approaching retirement age. 

Although an aggressive claim has been made for Greatlaw to pay damages to RSI, it is privately recognised 

that some payment may have to be made to Greatlaw to achieve this. Riley and the other directors could 

borrow up to $10m between them to settle the dispute, but would prefer not to pay anything.
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Who owns what? Research and Development 
Project for Advertising Goods and Services at 
Point of Sale

General Information

Georgie is an IT manager with many years of experience at various large companies in developing new IT 

systems. Although Georgie is capable of doing some coding, Georgie’s main expertise is in project managing 

the development of the various components of new IT systems. Georgie decided to go out on their own and 

establish a business in order to have more work life balance and flexibility and in order to make more money. 

Accordingly, they registered the business “Georgie’s IT Solutions” in their own name and began advertising 

the services of the business. The first client, Leslie, a part owner and director of an advertising systems 

business “Big Stuff Advertising Pty Ltd” (“Big Stuff”), offered a proposal. Big Stuff would engage Georgie at 

the usual rates to work on a new IT project.  

Big Stuff’s business involved arranging for the manufacture of electronic advertising systems that were then 

either sold to businesses or rented out to businesses to enable them to advertise their goods and services. 

The electronic advertising systems included everything from outdoor advertising screens to advertising 

screens that could be used indoors at any kind of business and were sold throughout Austasia. Leslie (on 

behalf of Big Stuff) and Georgie signed a non-disclosure agreement at the commencement of Georgie’s 

engagement which provided that the parties would not disclose to third parties any confidential information 

of the other party they learned of during the course of the engagement and that each party’s intellectual 

property then owned by each of them would continue to be owned by each of them individually.   

At that point in time, advertising systems used by businesses at points of sale and built into cash registers 

were fairly basic; they consisted of a screen on the register onto which advertising pictures, without sound, 

could be displayed. After spending a couple of months researching and thinking about the issue, Georgie 

decided that there was a good business opportunity in developing an enhanced model for such systems that 

would enable businesses to advertise other goods and services, either for the business in question or for 

other third-party businesses, especially where customers were required to queue or wait before goods or 

services could be obtained or paid for. 

Big Stuff agreed that that was a good project to pursue. The directors viewed it as a scalable business that 

could be sold world-wide. The enhanced screens to be developed could be sold by Big Stuff and where they 

were used to advertise third party businesses’ goods and services, a royalty could also be charged in the form 

of a percentage of any revenue derived by the operator/lessee of the enhanced screens from the third-party 

advertiser.  Hence the money to be made was potentially enormous. 

Leslie persuaded Georgie that during the development phase of the project, Georgie should accept half of 

the usual hourly rate of $100 on the basis that“share options” in Big Stuff (as termed by Leslie) to the value of 

the money forgone would be paid instead and Georgie accepted this suggestion. Georgie was to work full-
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time for as long as the project took, but it was expected that the new advertising systems would be ready 

for sale within 2 years. Georgie was required to send tax invoices to Big Stuff weekly for the hours worked 

and was to include at the top of each invoice the words “Research and Development Project” as Big Stuff was 

going to fund the project by way of 2 Government grants. From that time, Georgie was paid by direct debit 

into the business bank account, usually within 7 days of sending their invoices to Big Stuff by email.  

To begin the development phase, Georgie then began to focus on devising a new IT advertising system for 

use by Supermarkets at self-serve registers where there would be a time delay during the process between: 

• a customer starting a transaction, and 

• the conclusion of paying for it, 

• where the customer was standing in front of the register during which time the customer 

would have to view an advertisement on the cash register screen.  

Georgie realised that the system could also operate so as to incorporate a camera which took a photo of 

the customer and, using facial recognition technology and artificial intelligence, could assist in identifying 

the customer from past transactions with a view to showing an advertisement for a product— for example, 

chocolate that the customer’s purchasing history showed they liked to buy. That system could be used as an 

adjunct to credit card information or rewards card information which could be used for the same purpose; 

that is, to develop a database of customer preferences which assisted in targeting the advertisements to 

particular customers.   

Georgie worked full time on the project for 18 months and attended the Board meetings of Big Stuff and gave 

reports on progress. As the project manager, Georgie was given permission to engage other third-party 

contractors on behalf of Big Stuff to work on specific components of the system that Georgie was unable 

to either buy as proprietary systems and incorporate into the system or to develop from scratch. Georgie 

engaged Fred of “Brainiac’s Coding” to perform some of the coding work required. Brainiac’s Coding was 

paid its normal hourly rates and provided Big Stuff with a Copyright Assignment for the code written by Fred 

under the direction of Georgie and to Georgie’s specifications. The Copyright Assignment also assigned to 

Big Stuff all other (non-copyright) intellectual property developed by Brainiac Coding for Big Stuff as part of 

the project.  

Although Big Stuff’s Board Meeting Agendas during the 18 months of the project included the item “Georgie’s 

Remuneration”, the issue of the “Share Options” to be given to Georgie was never dealt with during meetings 

and the Agenda item was continually adjourned for discussion due to the pressing and overwhelming nature 

of the work on the project.  

Leslie instructed Georgie to work with Big Stuff’s Patent Attorney for the purpose of defining and documenting 

the invention and design. Georgie was described by the Patent Attorney as a co-inventor in the Patent 

Application (together with Leslie who had nothing to do with the system developed by Georgie) and as a 

co-designer in the Design applications (together with Fred who likewise did not have anything to do with the 

appearance of the Screens). However, all correspondence in relation to the applications for the patent and 

designs was between the Patent Attorney and Leslie as Big Stuff’s representative.  
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Georgie worked very hard over the 18 months on completing the project as well as researching the best way 

of selling it (at international trade fairs) and arranged for Big Stuff to sell the system at 4 such trade fairs. At 

the 4th trade fair, Georgie was informed by Leslie and Andie, another director, that their services were no 

longer required.  

Upset and shocked by this, Georgie sent in the final invoice. This covered five weeks rather than the usual 

one week as Georgie had been so busy with the trade fairs that they had not had time to attend to the normal 

invoicing. Georgie decided that the invoice to Big Stuff would be calculated at $100 per hour rather than the 

agreed $50 and wrote next to the hourly rate “rate adjusted due to no share options” as Georgie had given up 

any hope that Big Stuff would comply with its initial agreement to issue the agreed shares.  

Georgie has since learned through their solicitor that Leslie had ceased being a Director of Big Stuff on a 

date before their initial meeting as Leslie had been banned from acting as a company director by ASIC. Leslie 

does, however, still remain a shareholder. 

The parties are now in litigation instituted by Georgie.  

Georgie seeks payment of the last invoice in the sum of $20,000 plus sales tax at 10 percent plus $140,000 for 

the intellectual property in the system developed by them or, in the alternative, $10,000 for the last invoice 

based on the lower rate plus $156,000 for income forgone over the 18 months (at $2000 per week for 78 

weeks) or shares in Big Stuff to the same value.  

Big Stuff has offered to pay $20,000 in final settlement (even though it asserts that Georgie cannot unilaterally 

double the rates)  and claims it is not required to issue shares to Georgie as there was complete uncertainty as 

to the terms of any agreement to issue them. Big Stuff also denies that it is required to pay for any intellectual 

property and is asserting, on the basis of the non-disclosure agreement, that it is entitled to a mandatory 

injunction requiring an assignment to Big Stuff of any intellectual property rights it does not yet have in the 

system.  

Georgie, as the sole owner of Georgie’s IT Solutions will attend the mediation accompanied by a solicitor 

and Andie, as a director of Big Stuff, together with its solicitor, will also attend. Andie has full and unqualified 

authority to settle the dispute at mediation.  
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Confidential Information for Georgie trading as Georgie’s IT Solutions (Requesting 
Party) 

Georgie does not actually want to have shares in Big Stuff issued to them as they no longer trust Leslie. They 

do not want to be in business with anyone who has treated them so badly.  

Ideally, Georgie wants to be paid for the final invoice at the new rate of $100 per hour (that is $20,000 plus 

10 percent sales tax) plus at least another $100,000 for the remaining intellectual property in the system 

developed (not already assigned by Brainiac Coding) which would go some way towards repaying them for 

the normal rate that would have been charged to develop the new system. Georgie believes that if they had 

been told that they would not own the intellectual property in the work that was developed, or alternatively 

shares in Big Stuff to the same value, they would have charged at the normal rate.   

However, there is some flexibility in the amount Georgie would be prepared to accept. Georgie would be 

prepared to go as low as $80,000 if the other terms are met and there was a chance of future work on the 

new system at their normal rate.  

The other terms they were thinking about were that they would be prepared to work on further developments 

to the system or bugs discovered in the system, provided they are engaged by way of being a sub-contractor 

to Brainiac’s Coding and provided that Georgie only has to deal with Fred. Georgie would also require the 

normal rate at the time to be paid within seven days of weekly invoicing. Georgie would be prepared to 

assign all the intellectual property rights in the system, if the other terms are met. 

For a relatively small business, instituting legal proceedings has been the only way of getting any more money 

from Big Stuff for the work done. However, it is very time consuming and more expensive than Georgie can 

really justify so they are ready to negotiate a deal to end the litigation.  
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Confidential Information for Big Stuff Advertising (Responding Party) 

Leslie is pushing the Board to agree to pay no more than $20,000 at the mediation but Andie understands 

from the solicitor’s advice that there is a real risk that Big Stuff may be ordered to pay much more should the 

matter proceed to trial. The solicitor believes that Leslie will not be a good witness and that a Judge will have 

sympathy for Georgie’s position.  

Further, the legal advice is that Big Stuff is not entitled to an assignment of Georgie’s intellectual property 

rights on the basis of the non-disclosure agreement as that document did not actually assign copyright in 

any intellectual property and the Patent Attorney has advised that for the invention and designs to be worth 

what they could potentially be worth, Big Stuff needs to obtain a written assignment of those rights from 

Georgie as part of the mediated settlement. If no written assignment is obtained, Big Stuff risks an order 

by the Judge at trial that Georgie is a part owner of the designs and patent and that as such, the relevant 

Registers be amended to show this at the government’s registration body, IP Austasia. Big Stuff would then 

have to pay Georgie possibly up to half of its revenue from the system and would have to consult with and 

agree with Georgie in relation to the commercialisation.  

The position in relation to the shares issue is more favourable however, as the legal advice is that there was 

insufficient certainty in the alleged agreement to provide Georgie with “share options” in Big Stuff. For 

example, it was not agreed when the issue was to take place or how Big Stuff was to be valued for the purpose 

of determining how many shares should be issued or indeed, how many shares would be issued.  

Sales and orders for the new advertising screens to be used in cash registers are growing exponentially and 

from many geographic areas and businesses, so it is in Big Stuff’s interests to settle and obtain a written 

assignment of the intellectual property rights as soon as possible.  

For that reason, Andie has obtained authorisation from the Board to agree to pay Georgie up to $140,000 

plus sales tax on the last invoice to settle the matter provided a written assignment is obtained.  

Big Stuff would also ideally like to continue to use Georgie as an independent contractor for future 

developments to the system and to deal with any bugs that arise, as Georgie is the person with the most 

knowledge of the system.          
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Cherry Ripe?

General Information 

This dispute involves the export of cherries from the island of Fruiteria, where the cherry season commences 

in October and continues to late December, with peak production in mid to late November. Fruiteria’s strong 

export focus is enhanced by its freedom from pests such as fruit flies and diseases such as fire blight, enabling 

low level use of chemicals and access to several international markets with stringent import regulations. 

Fruiteria’s temperate maritime climate ensures that its cherries have a long, gentle growing period which 

allows the fruit to develop slowly and become full flavoured. Seasonal factors such as rainfall, humidity and 

frost can impact the volume and quality of cherry crops so precise care and management are required by 

orchardists at harvest time to maximise output. Immediately after harvest, the cherries are cooled and 

packed on specialist cherry grading equipment. Cherries are typically packed into 2kg and 5kg cartons 

designed to meet export market requirements and dispatched by airfreight to the recipient’s cargo depot. 

Between November 2013 and December 2017, Expert Imports Ltd. (EIL), a fruit trading company from 

Importania, bought numerous consignments of cherries from Cherry-Oh Ltd. of Fruiteria and re-sold them 

to buyers throughout the Asia-Pacific region. In November 2018 EIL ordered 50 tonnes of top-quality 2018 

season cherries from Cherry-Oh. In response to that order, in December 2018 Choosey Cherries Inc. (CCI) 

of Fruiteria, having recently acquired the business of Cherry-Oh, exported to EIL’s depot in Importania 50 

tonnes of Fruiterian cherries in twenty-five (25) consignments.  The total invoiced amount was $550,000.00. 

Only two (2) payments have been received by CCI, together amounting to $44,000.00.  

CCI says it was a term of the contract that EIL was to pay 50% of the price of each consignment at the time of 

dispatch and 50% 14 days post-dispatch. CCI says it packed and dispatched the goods in good faith and that 

EIL has failed to pay the outstanding balance and is in breach of the contract.  

 EIL says that while there was no formal contract, the usual course of dealing between it and Cherry-Oh was 

that EIL would make a part payment of invoices within 1 – 2 weeks after receipt of goods, with the balance of 

payment to be made within 6 – 8 weeks after receipt of goods; and that payment of invoices would always be 

subject to the goods delivered being in good condition.  

EIL claims that the cherries delivered were damaged or of inferior quality and that reports prepared by 

independent experts support its claim that the cherries were not suitable for resale in a normal market. Up 

to 25% of some samples were found by the experts to be cracked or split, pitted, shrivelled or partially dried. 

The experts were unable to form a definite opinion as to the cause of the damage, suggesting as possible 

causes (i) variations in carrying temperatures and/or unfavourable conditions whilst in transit and/or during 

storage; (ii) unfavourable condition of the fruit at the time of harvesting; and (iii) excessive lapse of time 

between harvesting and shipment. 
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CCI does not agree with the assessments performed by the experts, saying the reports pertain to samples 

taken from only 4 of the consignments, do not identify any actual cause of the alleged damage and do not 

provide EIL with any justification for failing to pay the amount outstanding of $506,000.00, which CCI has 

demanded within 14 days, failing which its lawyers have been instructed to commence proceedings without 

further notice to EIL, in which event CCI will seek orders for EIL to pay its legal costs plus interest.   

EIL has responded that even if CCI is right, EIL cannot afford to pay anything like $506,000.00. At its request, 

the parties have agreed to mediate their dispute under the ICC Mediation Rules in Melbourne in July 2019. 

Each party will be represented by its Managing Director, with full and unqualified authority to enter into any 

settlement agreement considered appropriate, accompanied by external legal counsel.  
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Confidential Information for the Managing Director of CCI (Responding Party) 

You had assumed that your standard trading terms (50% payment upon dispatch and 50 % 14 days thereafter) 

would have been made known to all former customers of Cherry-Oh before any of their orders were 

accepted, since this is usual practice when taking over another business. However, your lawyer cannot find 

any evidence this happened with EIL and for some inexplicable reason, your accounts department cannot 

find any records showing what Cherry-Oh’s usual terms of trade were.  The former Chief Executive Officer of 

Cherry-Oh is currently overseas and uncontactable. 

 You accept that there were some defective cherries in the few samples checked by EIL, but you think it unfair 

that EIL has extrapolated its findings across the entirety of the 50 tonnes of cherries delivered.  Even if EIL can 

establish that what it says was the basis on which it traded with Cherry-Oh should apply here, it should still be 

required to pay for all undamaged cherries, which, on its own experts’ view, constituted at least 75% of the 

cherries delivered. So, the very least it should have to pay is $379,500 (75% x $550,000 - $44,000). 

 The 2018 season was especially frantic because the cherries ripened late and the entire harvest of 600,000 

tonnes had to be harvested, cooled, and packed in the space of only 3 days at the end of November. 

Following your acquisition of the Cherry-On business, many of its workers quit and those remaining were 

under enormous pressure. You accept that, under these circumstances, some damaged and imperfect fruit 

might not have been detected and removed during the packing process. You have hired and trained more 

workers for the 2019 season and are confident the exceptional events of 2018 can be avoided in future years. 

Of all the buyers of your cherries, EIL is the most influential reseller in the Asia-Pacific region, having contacts 

in high places which enable your cherries to be served to the most illustrious dignitaries, thereby stimulating 

demand throughout all echelons of society. You did not appreciate this before the present dispute broke out 

because CCI had only recently taken over the business conducted by Cherry-Oh. You would therefore prefer 

to resolve this dispute in a way that retains EIL as a customer, provided that the trading terms are clear, and 

you can be confident in having a trustworthy relationship.  

If EIL insists that it cannot afford to pay even a significant part of your claim now, you might be prepared 

to accept payment over time, for example by way of surcharge on future orders or by making any unsold 

cherries at the end of the 2019 season available to EIL free of charge, to enable it to generate sufficient 

revenue to pay off any settlement amount that might be agreed. There are usually between 10 and 20 tonnes 

unsold each year. You are reluctant to disclose these possibilities to EIL unless the mediator thinks doing so 

could help achieve a mutually agreed outcome. 
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Confidential Information for the Managing Director of EIL (Requesting Party) 

It was only in January 2019, when the first invoice issued by CCI was received, that EIL became aware 

that Cherry-Oh was no longer in business and that either their orchards had been sold to CCI or that the 

management or trading name had changed. No formal or written contract was ever entered into between 

EIL and CCI and there was no discussion or agreement as to any new or further terms that might apply to the 

pre-existing export arrangement. Accordingly, EIL understood— based on its past trading history— that the 

usual practice with Cherry-Oh, in particular the payment terms, would continue to apply.  

EIL pays for the goods it buys from the revenue generated from its resales. It contracts to resell the goods 

as soon as its orders are placed with its suppliers. It receives part payment from its customers shortly before 

the goods arrive in its depot and the remainder upon onward shipment to its customers after satisfactory 

routine inspection at the depot. Hence, the need for some time to elapse between receipt of the cherries 

and payment for them. Due to your hard work over many years, EIL has established many contacts in high 

places in the Asia-Pacific region, enabling cherries to be served to the most illustrious dignitaries, thereby 

stimulating demand throughout all echelons of society. 

When representatives of your customers inspected the cherries at your depot, they all saw some damaged 

cherries and rejected them all. No-one seeing even a few bad cherries in a box is going to buy the box. You 

had to refund your customers $200,000 they had paid in advance. You then had no choice but to engage a 

local agent to resell the cherries at a much lower price than you had expected from your customers. In total 

you received $150,000 from the resale of all the cherries, of which $44,000 has been paid to CCI. Apart from 

the $106,000 remaining from the resale, EIL now has no money. Rather than fight a court case over which 

terms applied and whether it should have to pay anything, EIL is prepared to pay to CCI the remainder of the 

price it received, namely $106,000, to settle this dispute in full discharge of its obligations and liabilities in 

the transaction.   

Such a settlement would be almost as unpleasant as being forced into litigation, having regard to the failure 

of CCI to inform EIL of its takeover of the Cherry-Oh business and to its insistence on payment for cherries 

that could not be resold to EIL’s important customers. EIL has been searching for another supplier of finest 

quality Fruiterian cherries, but all its enquiries have led to the conclusion that the Cherry-Oh business, now 

owned by CCI, produces the finest fruit in the greatest quantities. Rather than disappoint its influential high-

profile customers, EIL would prefer to continue trading with CCI, provided the terms of trade are clear and 

provided that you can be confident in having a trustworthy relationship and that CCI exercises greater quality 

control. If such a basis for a continuing relationship can be found, you are even prepared to contemplate 

exploring ways to make an even greater payment to CCI over time, such as by means of a surcharge of the 

order of 5% - 10% on future orders for an agreed period or until an agreed sum has been paid, although 

you are reluctant to disclose this to CCI unless the mediator thinks it could help achieve a mutually agreed 

outcome. 
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The Perfect Hurricane 

General Information

The tropical island country of St. Catherine (SCI) is located in the Southern Hemisphere with a population of 

2.5 million citizens. SCI is famous for its beaches, climate, as a tourist destination, and for its Golden Realm 

Casino.  SCI receives year-round cruise ships docking at Harbourtown, the capital city. In addition, SCI has 

several industries, most notably a micro-brewery and an automobile parts manufacturing plant that ships 

to Europe. SCI imports heavy machinery, technology, telecommunications, and foods that are not available 

locally.  

On 16 June 2019, the entire country of SCI was devastated by Luis, a category 5 hurricane. SCI’s 2.5 million 

citizens were without fresh water, food, electricity, shelter, transportation, and medical facilities because its 

3 hospitals were severely damaged.  SCI suffered 950 deaths directly due to the hurricane and an unknown 

number of people were swept out to sea by the high waves.  The only structure that did not suffer extensive 

damage in the hurricane was the luxury international hotel “Paradise Lost” in Harbourtown.  The destruction 

was made worse by lack of planning:  SCI lies outside of the usual hurricane track for the geographic area and 

usually experiences only the fringes of hurricanes as heavy rainstorms.  SCI has not been directly struck by 

a hurricane since 1940 and the power of Luis overwhelmed SCI’s infrastructure, which was not designed to 

handle such a disaster. The International Health Organisation and neighbouring countries rushed in medical 

supplies, tents for shelter, water and food packages. The SCI government and the government-subsidised SCI 

Power Authority (SCIPA) were not able to restore the electricity that would enable the economy to recover.  

SCIPA had only rudimentary reconstruction plans and no experience in massive reconstruction. Facing this 

lack of specialised expertise, SCIPA solicited international bids for a project manager to rebuild its electrical 

grid to restore power throughout the island country. 

Remy Hamilton, based in the Republic of Janus, is a project engineer and manager with advanced education 

in mechanical and electrical engineering, architecture and communications. Remy is considered an 

innovator in building electrical grids in areas with challenging terrain such as mountains, coastlines and 

marshy areas where the soil is unstable and subject to weather changes and hidden geological obstacles. 

Remy is something of an idealist and has dedicated his professional life to establishing electrical power grids 

in areas that have never had them, with a number of successful projects in remote areas in Asia and Africa. 

Remy focuses on using local materials, expertise and labour to create grids inexpensively, making extensive 

use of local sources of renewable energy such as wind, solar and water power. Remy has authored several 

books used in universities on “green” energy and infrastructure engineering.

Remy Hamilton submitted a bid to SCIPA to reconstruct the SCI electrical grid and restore power at an 

estimated cost of 500 million Euros. Remy was not the lowest bidder, but won the project based on their 

international reputation, particularly because they are well-known for using local resources and workers who 

would know the geographic landscape, culture, language and any potential engineering structural problems 

that would need to be repaired as a first priority. After two telephone conferences between executives of 
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SCIPA and Remy Hamilton, on 20 June 2019, SCIPA e-mailed a brief contract to Remy.  

The contract provided the following - 

Remy’s obligations were:  

• Remy would provide cost estimates for the reconstruction of the power grid. 

• Remy would produce a design for reconstruction of the SCI power grid. 

•  Remy would implement the design. 

• Remy would employ only workers and contractors from SCI:  

• unless there was written justification for any employment needs that SCI could not 

provide and provided that approval from SCIPA’s Executive Director to obtain workers 

or equipment from outside SCI was first received. 

• Remy would provide a final, comprehensive reconstruction plan by 10 July 2019 to SCIPA. 

• Electrical power would be restored:  

• to Harbourtown in two weeks.  

• to 30% of the island within one month.  

• to the entire island by 20 December 2019. 

SCIPA’s obligations were: 

• SCIPA would pay all costs incurred in the reconstruction project.

• Remy would be provided working space, lodging, and meals in the Paradise Lost hotel for the 

duration of Remy’s contract with SCIPA. 

• Remy would be paid a fee of 3 million euros for his/her services. 

Remy signed the contract, e-mailed it back to SCIPA and boarded a plane for SCI the same day, arriving late 

in the evening on 20 June 2019. On 21 June 2019, Remy assembled and dispatched survey teams around SCI to 

assess damage and identify parts of the defunct power grid that could be salvaged. 

Under Remy’s supervision, SCIPA restored electric power to Harbourtown’s Golden Realm Casino, Paradise 

Lost hotel, and SCI government administrative offices on 30 June 2019 but failed to meet the deadline for 

restoring the power grid throughout Harbourtown, finishing that on 8 July 2019, four days after the 4 July 

2019 deadline. 

On 10 July 2019, Remy submitted their preliminary reconstruction plan and design to SCIPA. Remy’s 

reconstruction plan called for one generating station burning liquefied natural gas and three generating 

stations using “green” electricity generation (wind, solar, and tidal), rooftop solar micro-generators and a 
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computer-controlled “smart grid” for electricity distribution, including a massive battery storage bank to 

accommodate peak loads. Remy estimated the total cost for SCIPA to complete the reconstruction for the 

SCI power grid at 560 million euros for materials and labour, including 120 million euros for clearing away the 

defunct power grid.   

By 20 July 2019, 20% of the land area of the island, which houses 32% of the population, had electricity 

restored. The reconstruction plan was almost complete, but required more surveying and mapping to 

provide numbers and precise details for remote areas of SCI. When asked by the General Manager of SCIPA, 

Remy stated that approximately 15% of the land area of the island still needed to be surveyed and that he 

could “plug in” the survey results to the reconstruction plan as they were received. 

On 22 July 2019, SCIPA terminated its contract with Remy Hamilton, stating that Remy had breached the 

contract by: 

(1)  failure to restore electricity to 30% of SCI by 20 July 2019, 

(2)  failure to follow the agreed upon terms of the contract, and 

(3)  failure to perform as a project manager.   

Hamilton’s lodging at the Paradise Lost hotel was abruptly terminated on 22 July 2019, and on 23 July, Remy 

returned to Janus with all of the papers and data files relating to the reconstruction plan.   

SCIPA demands that Remy return all documents and data files relating to the reconstruction project, claiming 

that they are “work for hire” and belong to SCIPA. 

Rumours and leaks in the news media reported friction between Remy and SCIPA. It was reported that 

Remy insisted that the electrical grid outside of Harbourtown and two smaller cities must be removed and 

replaced but that SCIPA executives argued that many sections of the grid were repairable, and demanded 

that they be integrated into the restored grid. It has also been reported that SCIPA refused to hire pieces of 

heavy equipment that Remy claimed were needed to implement the restoration plan.  Several cranes were 

airlifted to SCI but were damaged and had to be repaired.  Narrow roads were cited as obstacles to moving 

equipment. In addition, SCIPA had received reports from its workers that Hamilton was frequently absent 

from the work sites, was unavailable by cell phone and observed in the evenings at the Golden Realm Casino 

“drinking and gambling”.  

Remy Hamilton’s lawyer sent a letter of demand to SCIPA demanding:

• Remy Hamilton’s immediate reinstatement on the project,

• 5 months’ remaining fee on the contract being  2.5 million euros, 

• reimbursement of all lodging expenses at 300 euros per day from 20 June through 22 July 

2019 which SCIPA had not paid, 

• unspecified damages for Remy Hamilton’s international reputation, 
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• legal costs of 100,000 euros,  

• a written apology from SCIPA, and 

• acknowledgement that the reconstruction plan and its copyright copyright are Remy’s 

property. 

Remy Hamilton’s lawyer filed a lawsuit in the Republic of Janus alleging breach of contract and claiming he 

had restored power to 32% of the population by the 20 July 2019 deadline.   

The parties have agreed to try mediation to resolve the dispute under the ICC Mediation Rules in Melbourne, 

Australia. SCIPA is the Requesting Party and will be represented by its Executive Director and external 

counsel. Remy Hamilton is the responding party and will be accompanied by their external lawyer.  Both the 

SCIPA Executive Director and Remy will have full and unqualified authority to reach any agreement they think 

appropriate. 
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Confidential Information for SCIPA (Requesting Party) 

The contract with Remy Hamilton was a huge mistake for SCIPA. SCI’s economy is not recovering and 

the citizens are not able to return to work. You believe you were well within your rights on behalf of your 

customers to terminate Remy Hamilton’s contract. Two thirds of SCI customers remain without power and 

are unable to return to their homes because they lack electricity and basic communications. Residents are 

sleeping in tents. The only customers enjoying full power live in Harbourtown and its suburbs. This situation 

is unacceptable for SCI and reflects poorly on your reputation as SCIPA. Remy Hamilton’s performance has 

not met the terms of the contract as explained to them at the time the contract was signed. 

As of the initial one-month deadline, Hamilton had only restored power to 20% of the island and while you are 

unsure whether your discussions with Hamilton specified whether the 30% was to be in terms of geography 

or population, it seems clear to you that you meant geography. Further, the reconstruction plan, which 

was to be completed by 10 July 2019, is only partially complete! Hamilton’s cost estimate exceeds your own 

estimate of 320 million euros to restore the power grid and you feel it is excessive. Remy Hamilton advised 

you that your equipment and parts were not usable because SCIPA did not perform routine maintenance, 

but you believe that much of the hardware in your power grid can be repaired. You think that Hamilton is 

trying to build a super modern power grid, however the contract called for reconstruction of the existing 

grid which simply required repair of the single, oil-burning generating station, with only those upgrades that 

were a natural part of the repair. 

Remy Hamilton‘s plan would meet the future electricity and telecommunications requirements for SCI and 

bring future investor development. You are certain that the plan is a “work for hire” and therefore belongs 

to SCIPA. However, Remy Hamilton is refusing to provide the finalised reconstruction plan and without 

Hamilton to carry the reconstruction plan to completion, you will have to hire another project engineer to 

interpret and complete the project. You estimate that this will cost SCIPA an additional 3-5 million euros to 

bring in another project engineer to interpret and complete Remy’s plan. 

Remy Hamilton was observed in the Golden Realm Casino during the day and in the evenings.  This has 

caused rumours in the news media that SCI electricity was not restored except in Harbourtown because of 

Hamilton’s laziness and poor work habits. You expected Remy Hamilton to be working at various locations 

on the island with the assembled teams, but Remy complained that the island’s humidity affected their bad 

back and they had to remain in Harbourtown.

You scoff at this because Remy Hamilton was able to spend time in the Gold Realm Casino while the teams 

surveyed the island’s damaged electrical grid. You suspect Remy Hamilton was not spending sufficient time 

with the assembled SCIPA teams to observe conditions on SCI and this contributed to their not meeting the 

agreed upon contractual timeframes. Remy Hamilton claimed that additional heavy equipment to clear away 

debris was needed, however in SCIPA’s opinion this was not necessary to begin the restoration of the power 

grid.   
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It is essential that you secure immediate provision of Remy Hamilton’s completed reconstruction plan, 

and your in-house counsel advised you to settle with Hamilton in order to do so. Your counsel also advises 

bringing Hamilton back to execute the plan because the delays in arbitration to acquire Hamilton’s plan 

and bring in another project manager to implement the reconstruction plan will further delay electricity 

restoration.    

You are willing to bring Remy Hamilton back, and would like Hamilton to agree to: 

1 submit regular status reports, 

2 pay penalties in the contract for failing to meet deadlines for restoration of the electrical grid, 

3 acknowledge that SCIPA owns the completed restoration plan under a “work for hire” 

contract, and  

4 withdraw the lawsuit.  

Your critical, overarching need is to restore electrical power to SCI as soon as possible and while you realise 

your cost estimate may have been too low, you are unwilling to go above 440 million euros.
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Confidential Information for Remy Hamilton (Responding Party) 

You feel humiliated and the termination of your contract has caused you undue emotional and physical stress, 

aggravated your chronic back spasms and caused you financial hardship and the loss of future business. You 

believe your reputation was adversely affected when your contract was terminated by SCIPA and that the 

termination will jeopardise your ability to receive future international contracts. Your goal is to return to SCI 

and complete this contract.  You invested considerable time in creating and developing a comprehensive 

reconstruction plan.

In June and July, while developing the plan, you spent several evenings in the Gold Realm Casino meeting 

with actual and potential investors and donors about the challenges presented by living and working on the 

island.  This information was instrumental to your ability to formulate a comprehensive reconstruction plan to 

meet future economic growth vital to residents and bringing additional development to SCI.  Through your 

efforts, you have tentative commitments for 120 million euros in investments and donations for the island 

beyond those already committed by other sources.  You spent a few hours playing the slot machines at the 

Golden Realm Casino to relieve the stress of your long working days.  The humidity on SCI has aggravated the 

degenerative disc in your lower back but you have resisted taking any prescription pain medication because 

the medication affects your concentration.  Your unavailability during the days was due to turning off your 

phone when you needed to concentrate on portions of your reconstruction plan.  On your next project, you 

will implement a voice message system on your cell phone. 

You feel that SCIPA’s claims of your failures to perform are ridiculous because your contract gave you 

authority over the entire electricity restoration project for SCI. You have already restored power to 32% of 

the population and it is obvious to you that the 30% you committed to was a percentage of the population, 

not of the land area of the island, though you do not remember if this was explicitly discussed with SCIPA 

prior to signing the contract because of the urgency on SCI. As to SCIPA’s claim that your plan is only partially 

complete, you know that it is 100% complete and only needs the remaining 15% survey data to be “plugged 

in” to complete scheduling and resource allocation, which can be done at the same time construction is 

under way in areas for which the data are complete. Your reconstruction plan divides SCI into population 

districts and concentrates the reconstruction from Harbourtown outward to the less populated areas.  

You believe that SCIPA did not provide you with the resources you required to complete the contract because 

SCIPA was trying to save money and not raise utility fees for its customers. The existing power grid was 

antiquated, had not been properly maintained for years and could not be repaired to provide the electricity 

and sustained communications needed by a modern economy. Your initial assessment of the damage to 

SCI’s power grid revealed years of neglect and mismanagement that degraded the island’s electrical grid to 

the point that it would have “fallen down” in an ordinary wind storm. Your reconstruction plan’s first priority 

was to clear away the existing unusable power grid because it was damaged beyond repair. At the beginning 

of this project, you advised SCIPA to bring in heavy equipment from outside SCI to remove downed power 

lines, damaged power transformers and debris that had fallen across power grids because this was critical to 

reconstructing as a modern power grid. SCIPA brought in limited heavy equipment, and this delayed your 

ability to restore electricity beyond Habourtown’s suburban areas.  
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With the 120 million euros you have secured from outside grants and investors, your estimate of the cost 

to SCIPA is reduced to 440 million euros. You also conclude that deleting the tidal generating station from 

the plan can reduce the cost by 20 million euros; leaving the current power station fuelled by oil rather than 

liquefied natural gas can reduce the cost by 10 million euros; deleting the wind power stations can reduce the 

cost by 15 million euros; and deleting the solar power station can also reduce the cost by 15 million euros. You 

recognize that you may have to take one or more of these measures to restore your plan. 

 Your lawyer has advised you that it is uncertain whether your reconstruction plan and the data you used to 

develop it are your property, or whether they are a “work for hire,” but points out that SCIPA cannot afford 

to engage in extended litigation over ownership of the reconstruction plan and that your possession of the 

completed reconstruction plan is a significant bargaining tool. 
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An Electrifying Experience

General Information 

Ventura makes hybrid electric cars in East Asia which have a good reputation for quality, reliability and 

efficiency and has built up a substantial international customer base.  

Ventura’s hybrid current cars have a range of about 100km on battery power only and unlimited using the 

petrol engine (up to its fuel capacity) and it takes about an hour to charge the battery at special charging 

points and about five hours with a domestic supply.  Ventura aspires to make all electric cars with extended 

range and faster charging time and considers there is a good international market for practical all-electric 

cars that satisfy consumers interested in environmentally friendly vehicles. At present, hybrid vehicles are 

expensive and only partly satisfy consumer demand for zero carbon transport. 

At present, the maximum range of Ventura’s all-electric vehicle is 200km. To be viable for regular use, 

it considers a range of closer to 500km is required with a rapid charge time of 30 minutes from specially 

designed charging points, or about two hours from a domestic power supply. Ventura has been having 

discussions with Newton, a company based in West Asia, which has for some time been a market leader 

in battery technology. Newton has developed a revolutionary new battery with what it says has a range of 

450km and a charge time of 30 mins, with a minimum lifespan of 5 years. Ventura has also designed a new 

all-electric car with sophisticated aerodynamics and a weight (without battery) of 350kg and a new driver 

interface that allows the battery power to be optimised. 

Ventura has been carrying out market research and is aware that customers in many countries are able to claim 

substantial subsidies from governments for all-electric cars.  On that basis, Ventura has been in discussions 

with a major dealership in North Asia and South Asia, known as MyCar. If Ventura can give assurances that 

the range and charging time will achieve the specification set out by Newton, MyCar would purchase up to 

5000 vehicles initially.  Each car costs $40,000 to make including the cost of the battery to Ventura which is 

$10,000. 

MyCar started to publicise the new vehicle and were overwhelmed with pre-orders. And so, they agreed to 

purchase 4800 cars in the first year in batches of 400 per month at an agreed price of $50,000 each. The cars 

would be sold to customers for $60,000, but the government provides a subsidy of $20,000 for each vehicle, 

so the actual cost to the consumers would be $40,000 per vehicle. 

Ventura and Newton entered into a contract for Newton to supply the batteries for all 4800 of the all electric 

vehicles.  The agreed price for each battery is $10,000, the cost of manufacture being $7,000. 

Ventura put the new car into production and Newton supplied the batteries, and the first six batches of 400 

cars (2400 total) were delivered to MyCar.  The cars have received glowing press reviews and customers are 

generally delighted with the design, quality and fuel efficiency of the cars. However customers who bought 

the first five batches are not so happy due to a reported range of only 350km, the rapid charging time of 1hr 
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and reports that some of the batteries are already showing signs of failing. Tests show the batteries should 

last for about two years, but definitely not the 5 years which was promised. By now, MyCar has received a lot 

of complaints from customers and therefore cancels any further deliveries, but not before the sixth batch 

is delivered. MyCar has refused to sell any of the sixth batch of 400 cars and has notified Ventura that it will 

probably need to recall all of the 2000 cars already sold to have the problems resolved, if that is possible, 

or face refunding the customers and the commercially disastrous consequences of bad publicity that would 

entail. If that happens, MyCar will press for a complete refund of all sums paid to Ventura and for Ventura to 

arrange for the disposal of the vehicles. 

Ventura has no idea if a recall might solve the problems because they appear to originate from the battery 

technology not the car itself. The worst possible scenario would be to have to refund all the customers who 

have bought the first 2000 cars and that would cost $80 million, plus repayment of the government subsidy 

in the sum of $40 million, plus the cost of shipping the 400 unsold cars back to the factory, which Ventura 

estimates to be $200,000. Ventura considers that it was wholly reliant on the performance data given to it by 

Newton, and has threatened legal action in the sum of $320 million.   

However, in the knowledge that legal action will take months (which Ventura does not have if its reputation is 

to be saved) and would be highly public (which will not benefit either party), Ventura suggests ICC mediation. 

Newton, which is not a large company, gladly accepts this apparently faster and cheaper alternative to 

litigation. Therefore, both parties have now agreed to mediate the dispute under the ICC Mediation Rules 

before taking the case to court if it remains unresolved. It is agreed that the CEO’s of both Ventura (Requesting 

Party) and Newton (Responding Party) will attend the mediation accompanied by their respective lawyers. 

Both CEOs will have full and unqualified authority to settle.  
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Confidential Information for CEO of Ventura (Requesting party)

You had high hopes for this new venture, sales had been strong and together with Newton you had hoped to 

dominate the market but are aware of the grave situation you are in both in, in terms of your reputation and 

finances. In fact, unless a solution can be found, this is likely to be the end of Ventura’s business. If a solution 

could be found, you will remain a world leading manufacturer of electric cars. 

You consider that the problems have arisen from over optimistic claims made by Newton, but what is also 

keeping you awake at night is the recently imparted knowledge that your own engineers have found an error 

in the aerodynamic calculations which have underestimated the drag by about 10%, which you believe would 

reduce the range by about 20% (a reduction to about 360km).   

You now also regret fulfilling all the pre-orders before properly finishing tests on the car because the new 

driver interface has been found to drain the batteries more quickly, which also reduces the range by about 

a further 50km but that still leaves an inexplicable shortfall of 40km in Newton’s predicted range of 450km. 

The other thing you have heard is that the power supply available in North Asia and South Asia is not as stable 

as that in East Asia. You now know that they have a fluctuating voltage by as much as +/10%, which can have 

a big impact on the charging time. You consider that Newton must have done its research and had therefore 

taken that into account. In fact, you consider they had a duty to do so, but are not sure they have. Your 

lawyers tell you that as the vendor of the car, this is also something you should have been aware of. 

The other possible issue that has been overlooked by Ventura is that the weather in North Asia and South 

Asia is much wetter than in West Asia and East Asia and some customers have reported water ingress into the 

battery bay. You know that water and batteries do not mix well and believe this may be contributor to the 

battery life problem. You are also aware that this is your problem. You believe it can be solved fairly easily by 

adding some additional seals to the battery bay at a cost of $500 per car. 

Although you have threatened to make a claim for $320m from Newton, you have grave concerns about its 

ability to pay a claim of that size and think it might well send it into bankruptcy. If that were to happen, you 

are likely to get little or nothing. 

The last thing you want from this is bad publicity because you have just received an enquiry from a consortium 

of dealers in Europe that want to order 10,000 cars. If that deal goes through, you can afford to spend some 

money in putting things right and in fact think it could enhance your reputation for customer care. 

You have been developing a new sports aerodynamic pack that you were intending to sell to buyers of new 

cars, but this could also be retrofitted to those already sold. It is a subtle and attractive upgrade that could be 

offered to those customers who bought the original cars. You have also found a fix for the driver interface that 

requires some relatively inexpensive electrical components to be swapped. The cost to fit the aerodynamic 

upgrade, the new battery compartment seals and fix the driver interface to each car would be $5500 if both 

are done at the same time and you consider that you could afford that if Newton were to contribute half the 

amount. You have run some tests and believe that the modifications would address most of the problems 

with range but the problem of charging time remains and that is not a problem you can solve yourself. 
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Confidential Information for the CEO of Newton (Responding party)

You entered into this contract with the hope that between Ventura and Newton you could dominate the 

electric car market. In fact, you think that if these teething troubles can be sorted out, that might still be 

possible. 

Having tested a batch of the new batteries, you realise that you were somewhat over optimistic about the 

likely performance.  Your tests show that in the laboratory your batteries will achieve the stated performance 

but once installed in a car the situation is different. You think Ventura should have tested the batteries in its 

cars before fulfilling the pre-orders, but your lawyers remind you that it was your company that confirmed 

the performance specifications. 

Your tests show that in real world conditions, the batteries will achieve a range of 400km, charge time of 40 

mins and a lifetime of 5 years if properly protected, which is not as good as the performance you promised to 

Ventura, but still better than anything else on the market. 

You have been developing a new high performance product which is even better, but you need to retain 

the funding to develop it further over about another six months.  Although tests need to be done on some 

of Ventura’s vehicles, you believe the new product will achieve a range of 550km (possibly 600km) with a 

charging time of 30 mins using a rapid charging system. 

All of this is academic in the light of Ventura’s claim which, if successful, would put your company out of 

business, so you need to do everything possible to avoid the claim. You might be able to pay up to $15m but 

no more than that. Even then, that would put your R&D budget back by at least two years. That would delay 

the production of your new high performance battery, which could otherwise be available in six months. 

Although you think you have been over optimistic about the range and charging time, you do not understand 

why the batteries are already showing signs of failure.  One of your technicians has visited a dealership in 

NorthAsia and was particularly struck by the amount of rain in that country. Having inspected one of the cars, 

it was evident that water had entered the battery compartment and you think that might be the problem. 

The water ingress is due to faulty design by Ventura and you do not consider you are liable for that. 

In addition, your technician noticed that it took much longer to charge a mobile phone and laptop than it did 

in EastAsia.  Having asked the hotel manager he was advised that power supplies in that part of the world are 

unreliable, and that the voltage fluctuates wildly and that most devices take much longer to charge than in 

other parts of the world. This would affect both charging time and battery life. Although Ventura has clearly 

not considered this, your lawyers tell you that you should have done some research and that Newton could 

be found at least partly liable for the increased charging time and some of the shortened battery life.

By coincidence you have been developing a new charging interface that smooths out most of the fluctuations 

and can easily be retrofitted to almost any electric vehicle.  You also think you could sell the product more 

widely to other parts of the world. The price you would need to charge per vehicle is $1,000 each.  You believe 

Ventura should pay that cost because it is an enhancement to the original specification. However, you would 

be prepared to sell it to them at a cost price of $750 each for the current batch of 2400 cars already supplied. 
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If you do not have to pay the claim, you could afford to develop the new product and offer a battery upgrade 

to existing customers after two years. To make this palatable to Ventura, you could offer to retrofit the new 

charging system to cars already sold for free and then offer the upgraded battery for a concessionary price 

of $5,000. After that you would need Ventura to buy the new batteries for $12,500 each and you would want 

a commitment for say a minimum of 5000 batteries and charging interfaces at $1000 each over the next two 

years. 
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A Whacky Tale 

General information 

Due to a history of drug-related violence, including gang warfare, the 25 countries in the Southern Treaty 

Alliance have a common zero-tolerance policy towards all recreational drugs. Penalties for cultivating, 

processing, importing, supplying and possessing recreational drugs including heroin, cocaine and cannabis 

are of the highest order. Until the treaty countries agreed to abolish the death penalty in 2014, it was regularly 

imposed on convicted drug dealers and mules. Those tourists who make the mistake of bringing in even a 

small amount of drugs for personal consumption are likely to find themselves imprisoned. As a result, drug 

use within the community is now almost non-existent. 

The University Hospital of the Mountains in Boritania (a treaty country) is a world class teaching and research 

establishment. It has an acknowledged centre of excellence researching the causes of Rassheen Disease, a 

debilitating, disfiguring and life-limiting disease that has emerged in a number of the Treaty Countries in the 

last 20 years. So far, its origin is unknown, and there are no credible theories as to why it is concentrated in 

this region, although scientists believe that, whatever its cause, it may spread to other continents in time. 

2 years ago, Professor Baneen, who leads the Rassheen Research Department at the University Hospital and 

is justly regarded as the world expert on Rassheen Disease, paid a visit to the new Francis Crick Institute in 

London. In that establishment, scientists and researchers of all backgrounds, working on all kinds of projects, 

are encouraged to share information across projects to see what cross-fertilisation of ideas might occur. 

During a water-cooler discussion with researchers who are studying epilepsy and pain relief, the Professor 

began to suspect that a specialised derivative of cannabis oil might have a part to play in preventing and 

curing Rassheen Disease. This was a very exciting prospect and the Professor hurried home to Boritania to 

explore how this could be researched and tested. 

The Government of Boritania was steadfast in its refusal to allow research using cannabis to be carried out at 

the University Hospital.  It was made known to the Professor through unofficial channels, however (without 

anything being written down), that the Government could turn a blind eye if the University Hospital wished 

to carry out the research abroad. 

On the other side of the mountain range from Boritania lies the country of Maledorna. Not being within 

the Southern Treaty Alliance, Maledorna has a very different and relaxed approach to recreational drugs. 

It is a country whose wealth comes from mineral mining but is not very advanced in the sciences.  It has no 

universities at all and no pharmaceutical companies.   

Relations between Boritania and Maledorna are generally friendly, apart from the problem that a high profile 

Boritanian politician has been held in a Maledornan prison for 20 years despite continued behind-the-scenes 

diplomatic efforts to free him. Boritania regards him as a political prisoner, but details of his alleged offence 

have never been made public. 

In what appeared to all to be a win-win strategy, the University Hospital entered into a contract for a 

Maledornan company (Moby D&B) to design and build at its own cost a state-of-the-art research facility just 
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inside the Maledornan border, to be staffed by Maledornans trained by and working under the supervision 

and direction of the Professor, who would apply his unique research skills and knowledge. The Maledornans 

would gain skills and expertise working under such a great Professor. The necessary cannabis was to be 

imported from a third country. 

Once built, the contract provided that the University Hospital and Moby would jointly fund the operation 

of the facility and the purchase of the cannabis feedstock. They would jointly own the rights to exploit 

the results of the research, including any vaccines or medicines developed as a result of the research. 

The University Hospital earmarked its share of the anticipated profit for a new academic wing to attract 

the world’s finest research scientists to Boritania. Both parties anticipated that Moby would be able to earn 

profits that would repay the building costs and provide enormous income. Moby’s Board had talked publicly 

in terms of creating an endowment fund to build Maledorna’s first university and gifting it to the nation if 

sufficient income was created. 

During the construction phase, which took far longer than anticipated and encountered many problems, the 

Professor crossed the mountain border 3 times each week to consult with Moby and to advise and supervise 

as the highly specialist laboratories in the facility were installed. A number of design changes were made to 

meet his exacting standards, although there was never any agreement as to whether these were changes 

to the contract requirements or corrections of unsatisfactory designs. He encountered no customs or 

immigration problems on either side of the border. His only concerns were a growing belief that Moby had 

neither the skill nor the funds to complete the facility properly, and a fear that it would never be completed. 

On 30 September 2018 the University Hospital served a notice on Moby terminating the contract and 

demanding that Moby stop work on the facility.  Moby wrote immediately to the University Hospital to state 

that it had no right to terminate the contract but did stop work.  Moby has made financial claims against the 

University Hospital as follows: 

Construction works due to interference by the Professor and changes to the contract requirements - 

$5,000,000

Loss of the opportunity to make profits from the worldwide,  exploitation of the product of the intended 

research into vaccines, and cures for Rassheen Disease - $1,000,000,000  

The University Hospital denies the claims and has threatened to counterclaim for damages. 

On 5 October 2018 Professor Baneen was arrested by the Boritanian immigration service.  He has been 

charged with conspiracy to process and supply cannabis.  The University Hospital has appointed a top 

human rights lawyer to represent the Professor, but he is still being held in custody.  What is more, the newly 

elected hard-line government of Boritania is publicly denouncing the Professor and the University Hospital 

for attempting to cheat the Boritanian drug laws by directing and carrying out research using cannabis just 

1km inside Maledorna. 

The parties have agreed to mediate under the ICC Mediation Rules.  Moby D&B as Requesting Party will 

be represented by their Chief Executive, and external counsel.  In the absence of Professor Baneen, the 

University Hospital is represented by the Vice Chancellor and external counsel. Both parties have confirmed 

that they are fully authorised to agree to any settlement they consider appropriate.  
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Confidential Information for Moby B&B (Requesting party)

This project has gone very badly for Moby.  In hindsight this facility, including the high spec laboratories, is 

very complex and was beyond the capabilities of Moby’s designers. There is no confidence that it would be 

fit for purpose even if Moby were able to complete the technically challenging construction work to create 

the laboratories.  It could be a perfectly usable building for general scientific or academic purposes but could 

not accommodate the exacting requirements of the Professor’s intended research.  The University Hospital’s 

demand that work cease has, frankly, come as a relief. 

It was always risky to enter into a contract which obliged Moby to pay for all of the building works.  The 

contract does not even provide for the University Hospital to pay for any delays that it causes or changes that 

it requests, although counsel has advised that it is arguable that, as the contract is silent on this matter, there 

might be an implied right to compensation if the University Hospital has requested changes or caused Moby 

to suffer loss.  It is probably not as much as the $5,000,000 claimed. 

The disadvantageous nature of the contract seemed to be a price worth paying to get the world-famous 

Professor working in the facility. If he succeeded in finding a vaccine or a cure, Moby would own half of the 

rights to all sales worldwide.  The profits could be unimaginable if the research is successful, but it was a huge 

gamble. 

In early 2018 Moby ran out of money.  In desperation the Chief Executive met with the President of Maledorna 

to seek government funding.  In hindsight the CE may have oversold the opportunity and the President may 

have gained the impression that it was a virtual certainty that the research would yield both a vaccine and a 

cure for Rassheen Disease.  In exchange for funding of $6,000,000 to enable the facility to be completed (all 

of which has been spent), Moby agreed to split its share of the future profits equally with the government 

once the building costs have been recovered.  The University Hospital is believed to be unaware of this 

situation. 

The CE was obliged to show the termination letter to the President.  It is a regrettable fact that the President 

was so enraged that she sent her ambassador to tell the Boritanian government that Professor Baneen was 

openly and deliberately flouting the Boritanian drug laws.  The Professor’s arrest and detention was a direct 

result.  This is not something Moby ever wanted, and it is a matter of distress and embarrassment that such a 

distinguished academic has been treated in this way and that Moby was the cause.  

Moby is unsure whether to tell the University Hospital of this shocking state of affairs but is determined to put 

things right.  The President has now calmed down and has agreed that she will buy the Professor’s freedom 

by releasing the Boritanian political prisoner who has been held for 20 years in Maledorna and has become 

an embarrassment.  The Boritanians have made it a condition of his release, however, that the Professor will 

not be permitted to work on any project involving recreational drugs in Maledorna or anywhere else. 

A hard negotiator would want to ensure that the Professor’s release is part of an overall settlement but there 

is an argument that it is distasteful to use a man’s freedom as a bargaining counter, especially if you are 

morally responsible for his arrest.       
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It is difficult to see how the research can ever be carried out without the involvement of the Professor. There 

is a strong argument that the University Hospital was entitled to terminate the contract and that it could 

claim damages for the lost chance to earn a real fortune whilst ridding the world of Rassheen Disease.  It is a 

terrible shame for the nearly-completed building not to be used. 

Moby needs to recover as much as possible of the building costs incurred so far, which are $15,000,000 

including the $6,000,000 paid by the government, which will have to be returned if there are to be no profits 

for the government to share (the $5,000,000 claimed from the University Hospital is part of this building 

cost).  The facility is $1,000,000 away from being complete. 

There is huge embarrassment that it will now be impossible to build a new university in Maledorna. 
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Confidential Information for the University Hospital of the Mountains (Responding 
party) 

The Professor wrote to the Vice Chancellor from prison immediately after he was arrested. He loved working 

in Maledorna and is furious that his government has reneged on the unofficial approval given for the project 

by turning a blind eye (see the General Information). He is also convinced that it is no coincidence that the 

termination letter was followed so swiftly by his arrest. There is no proof, but it does seem likely that Moby 

had something to do with the arrest.  If so, that would be the utmost bad faith on the part of Moby.  On the 

other hand, a wrongful accusation that Moby engineered the detention of the Professor could have an awful 

effect on the mediation. 

The University Hospital will do anything to ensure the release of the Professor.  As well as Rassheen Disease, he 

has research projects ongoing in relation to a cure for the common cold, which looks likely to produce a new 

medicine that could earn $billions for the University Hospital.  He is uniquely skilled in such research which 

requires far less high-tech facilities.  Whilst the facility that Moby was building was unlikely (in hindsight) ever 

to have been suitable for the technically complex research into Rassheen Disease, ironically it would have 

been perfect for the common cold project.  The model of establishing a research facility in a country with a 

shortage of tertiary education was appealing for cost and reputational reasons. 

Last week a further letter was received from the Professor.  Whilst in prison, he has observed that security 

is very lax. A number of foreign tourists in the prison have managed to smuggle cannabis in and they have 

been selling it to other inmates.  Because of the tough drug laws, most Boritanians have not tried cannabis 

before.  The Boritanian inmates have been buying the cannabis and baking it into cakes in the prison kitchen.  

The Professor has noted that all of the Rassheen sufferers who have eaten the cakes have declined rapidly 

with worsened symptoms. He is now convinced that Rassheen Disease is made worse, not better by cannabis 

and he refuses to carry out any further research on his release, saying it would be immoral.  He has no other 

theories in relation to Rassheen.  

The dream of eradicating Rassheen is over. This comes as a crushing blow.  People will continue to die.  There 

is no profit to be made and no opportunity to enhance the University Hospital’s reputation through this 

project.   

Concentration must therefore now be on the cure for the common cold.  This could be carried out anywhere 

as long as the Professor is able to run the project.  The University Hospital does not know how to get him out 

of prison. 

Although Moby’s work was slow and poor, there is some sympathy for them.  The Professor did ask for a lot of 

changes to the design and interfered a lot.  His changes of mind and interference probably have cost Moby a 

lot of money, though not as much as the $5,000,000 claimed.  Counsel advises that Moby is probably entitled 

to about $3,000,000.
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Moby’s claim for lost opportunity is worth nothing, as it turns out there is nothing to exploit.  Moby does not 

know this.  At present it is assumed that Moby believes that there is a lost opportunity and that the University 

Hospital could make a lost opportunity claim against Moby.  This might be a good bargaining counter. 

This has been a public relations disaster for the University Hospital.  It is time to bring the dispute to an end.  

The University Hospital is prepared to pay up to $10,000,000 for a settlement and could possibly pay more 

if it obtained some tangible benefit.
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Foodie Dreams

General Information 

Reality TV, and cooking shows, are on the rise in popularity in the Asia-Pacific region. When producers 

combined the two types of shows into one, as is the case with “Foodie Dreams”, nothing but success was 

expected.  Not only were those expectations met, they were exceeded. The show premiered in Astoria and 

became an instant hit – it was one of the most popular shows on its national network broadcast. The show 

utilises a “two-by-two” format where the initial 20 contestants (chosen by the judging panel based on a taste-

test of dishes prepared by 100 pre-show entries) compete in a head-to-head cook-off. The competition 

proceeds until only two contestants remain. The winning prize?  An opportunity to work in the kitchen at 

Saint Peter restaurant, working alongside Chef Josh Niland AND the opportunity to create a featured dish 

for the restaurant.  

The winner of the 2018 “Foodie Dreams” season was Blair Nguyen. Blair immediately went to work at Saint 

Peter and the featured dish that Blair created won him/her acclaim as one of the best new up-and-coming 

chefs in Astoria.  Not only did this acclaim lead Blair to make guest appearances on several TV celebrity 

shows, it also created a cult following for Blair. 

Blair’s new-found celebrity status did not go unnoticed. Celebrity Management, Inc., [CMI], Astoria’s most 

prestigious PR firm, sought to sign Blair as one of its new clients. CMI met with Blair and after the meeting, 

Blair signed on to be represented by CMI.  CMI’s specialty is helping their clients create a “celebrity” identity. 

CMI has exclusive rights to promote their clients and negotiate contracts on their behalf.  

As “Foodie Dreams” popularity continued to rise in Astoria, the producers created distribution markets in 

other countries within the Asia-Pacific region. As a result of the new distribution markets, “Foodie Dreams” 

became an instant international sensation, and so too did Blair Nguyen. CMI found itself entertaining more 

and more requests for Blair to make promotional appearances.   

One of the new markets in which “Foodie Dreams” found unparalleled popularity was Blutaros. Even though 

Blutaros is one of the smaller countries in the Asia-Pacific region, it is one of the wealthiest. It also fancies 

itself as the culinary centre of the region.  The Cook Shoppe [TCS] is the biggest restaurant conglomerate in 

Blutaros and is one of the groups that contacted CMI about Blair’s availability. TCS’s focus is recipes from the 

Asia-Pacific region, and it uses the term “nouveau-world cuisine” to describe its food offerings. Their food is 

organic and all-natural. TCS currently has 5 restaurants in two key metropolitan areas in Astoria and 3 of the 

5 have been wildly successful. TCS wants to bring Blair into its marketing scheme and expansion. TCS plans 

to roll out 20 new restaurants in Asia-Pacific region in the next 5 years. Having Blair as a part of its marketing, 

and as the “face” of its expansion, would create the regional, and international buzz TCS believes it needs for 

the rollout to be successful. 

TCS scheduled a meeting with CMI to discuss its vision for the roll-out, including how Blair would fit into its 

rollout marketing plan. TCS wants Blair to create a new regional dish for each new restaurant. They also want 
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Blair to be the on-site “celebrity chef” for each restaurant opening – spending at least one month in each 

restaurant. After some negotiation, TCS agreed to pay Blair $20,000 for each new dish created and $50,000 

for each month worked as the “celebrity chef”. 

 CMI was very encouraged by the negotiation. Having Blair visible on the international stage, as one of its 

clients, would help CMI attract other up-and-coming celebrities, not only from Astoria, but also from every 

country in the Asia-Pacific region.  CMI indicated to TCS that they “had a deal” and they did not anticipate any 

issues bringing Blair on-board.  TCS was elated to have this settled and after the meeting, held a celebration 

meal at one of its newly opened restaurants.  

TCS drew up a Contract for Services agreement for Blair’s services reflecting the terms discussed at dinner 

the previous evening  and evening and sent it over to CMI the next day.  The terms were exactly as discussed 

in the meeting the day before.  Two days went by and there was no response from CMI.  TCS called CMI 

to follow up and were very upset to learn that they did not, in fact, have a deal.  TCS feels strongly that an 

agreement was reached and is contemplating filing a lawsuit against CMI for breach of contract.  CMI, not 

wanting the negative publicity that would come with a lawsuit, suggested the parties use mediation to try 

and resolve the issues.   

TCS reluctantly agreed to mediation under the ICC Mediation Rules in Melbourne in July 2019.  Attending the 

mediation for TCS will be its CEO and its external counsel.  CMI’s CEO and its external counsel will attend on 

behalf of CMI.  



PAGE 101

COMMERCIAL MEDIATION ROLE-PLAYS

© 2022 AUSTRALIAN DISPUTES CENTRE

Confidential Information for Celebrity Management, Inc. (Requesting Party) 

As CMI’s CEO, you are surprised, and clearly more than a little frustrated, that Blair has refused the deal you 

negotiated with TCS. It is unheard of that one of your clients declines a Contract for Services that CMI has 

proposed.  You pointed out to Blair how lucrative this arrangement would be for everyone involved – not to 

mention that Blair would have guaranteed money coming in for the next 5 years. The length of the agreement 

is apparently unheard of in the food & beverage industry. You know this contract would give a tremendous 

boost to CMI’s reputation.  In addition, you realise that a lawsuit with TCS would severely damage that same 

reputation that you are trying to build. 

Moreover, you are now faced with the very embarrassing, and awkward, situation of having reached an 

agreement “in principle” with TCS regarding Blair Nguyen and then having Blair unexpectedly refuse to 

accept the terms.  You have worked very hard to establish an outstanding reputation as a professional who 

is reliable, ethical, and fair.  You hope to perhaps use the mediation to restore any damage that might have 

been done to your reputation.  And, even though you gave your word to TCS, your Counsel has advised you 

that your litigation risk, should TCS bring a breach of contract claim, is relatively low given that there is no 

actual written contract. 

Winning “Foodie Dreams” was a dream come true for Blair, who loves cooking more than anything else. You 

are concerned, however, that Blair’s new celebrity status has given him/her a false sense of how the “rich and 

famous” live.  Nevertheless, you cannot afford to lose Blair as a client.   

Blair declined the original proposal because he/she did not think it was lucrative enough.1 While one of your 

clients declining a contract you negotiate on their behalf is extremely rare, based on Blair’s growing fame 

and celebrity status, you can see Bair’s point. Blair has told you that he/she wants to receive $40,000 for each 

new recipe created, and that the “celebrity chef” fee should be $75,000 per month. Additionally, Blair wants 

to receive a few more perks from the deal, including luxury hotel accommodations in each “celebrity chef” 

location, first class airfare to and from each new city, and the right to select his/her sous-chef at each new 

restaurant, regardless of the organisational structure that preceded Blair’s arrival at the restaurant.  

After further talks with Blair, you are very clear about what Blair wants from this agreement. Before coming to 

the mediation, you met with Blair and reviewed Blair’s interests and priorities. Following that conversation, 

Blair gave you full and unqualified authority to commit Blair to a new agreement. Blair has assured you that 

he/she would perform under the terms of any new agreement that you reach in the mediation. 

In addition to Blair’s love of cooking, you have recently discovered that he/she has another new passion: 

pairing wine and food in inspiring ways. You have been told that TCS’s wine list is only average, and you know 

that Blair would love the challenge of making their wine selection one of the best in the Asia-Pacific region. 

Blair is very excited about the opportunity to pair his/her signature, regional recipes with locally sourced 

1  Blair declining the proposal created some ripple waves of negative PR for Blair within CMI. You know securing this 
deal with TCS is critical to helping reverse the internal negative PR. It is also important for you to secure a deal with 
TCS to prevent it from creating any negative PR relating to CMI and Blair. 
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wines from each region. In fact, Blair has told you that he/she would be willing to take as little as $25,000 per 

recipe and $55,000 per month for the “celebrity chef” fee if the wine pairing opportunity can be worked into 

the deal. If wine pairing is not a part of the deal, then Blair would reluctantly accept a deal where the value was 

$35,000-$45,000 per recipe and $60,000-$75,000 for the “celebrity chef” fee.  One other thing you know 

about Blair: any idea that involves cooking, and making money, is an idea Blair would consider. 

Your Counsel, based on a prior bad experience with a contract similar to the one that is being negotiated 

with TCS, is adamant that the contract include a dispute resolution provision. Counsel prefers a med-arb 

provision, with both the mediation and arbitration conducted under ICC Rules. You are willing to compromise 

on the particulars of the dispute resolution clause depending on the other terms in the agreement.  

You and CMI’s lawyer definitely agree on one thing: finding a way to make this deal work is critically important. 

You are still willing to negotiate some of the terms and parameters of the deal as long as you get at least some 

of the perks Blair wants. You are willing to consider any options presented by TCS as long as they meet your, 

and Blair’s, interests.  
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Confidential Information for The Cook Shoppe (Responding Party) 

As TCS’s CEO, you were stunned to learn that CMI believes you never reached a deal. You blame Blair Nguyen 

for this fiasco. You think Nguyen’s ego is out of control, and you secretly suspect that CMI’s team feels the 

same way. But, even if CMI does share your opinion of Nguyen, you now feel that you cannot trust them.  You 

believe you definitely had an agreement and CMI went back on its word.   

TCS has a bigger problem than CMI and Nguyen’s ego, though. Immediately after the meeting with CMI, 

you called your principal investor, the owner of Dodd Vineyards12, to let the investor know you had CMI 

and Nguyen on-board for the planned 20-restaurant expansion. Admittedly, you placed this call after your 

celebration dinner, and you might have had a bit too much wine at the time. The investor has all of the 

financing in place for the expansion, but told you the financing is only available if Nguyen is part of the roll-out 

package. You cannot afford to lose your investor for the expansion. In addition to financing the expansion, 

TCS hopes to use some of the funds to “rescue” the two struggling restaurants that it previously opened23. If 

those restaurants fail, it will severely damage TCS’s reputation and bottom line. You think Nguyen might also 

be the key to turning those restaurants into high-society successes. 

TCS’s counsel tried to prevent you from calling your principal investor right after your celebration dinner. 

Counsel wanted to get all of the necessary documents signed before making the deal public. You can tell 

your Counsel is frustrated because you do not always listen to her/his input and guidance, but you were too 

excited to keep the deal under wraps. You did, at least, take Counsel’s advice to threaten CMI with a lawsuit if 

they backed out of the deal. The threat clearly worked since CMI initiated these mediation proceedings. You 

and your Counsel will use this threat again if it helps you reach a deal with CMI. 

The restaurant roll-out is very important to the continued success of TCS.  You need to figure out a way to 

tame Nguyen’s enormous ego and bring him/her back into the deal. You are not happy about the idea of 

paying Nguyen more than what you discussed in the original agreement, but you think money and a few 

extra perks (i.e.  First class airfare, better hotel accommodation, etc.) could change Nguyen’s mind. You are 

reluctantly willing to pay as much as $35,000 per new recipe and $65,000 per month at each new restaurant 

to get Nguyen signed. You would like to use the perks as a way to pay Nguyen as close to the originally 

agreed upon terms as possible. 

Another option you think might appeal to Nguyen is the concept of store-front shops that TCS is considering 

as a supplement to some of the new restaurants. These shops would sell pre-prepared food, similar in quality 

to the food served in the restaurants, and customers could pick up the food on their way home and reheat 

the food in their own ovens. The advantage of these shops is the low overhead, which makes for a larger 

2  Dodd Vineyards sources its wines from Astoria, Blutaros, and other parts of the Asia-Pacific region.  Dodd Vine-
yards is also the exclusive source of wine for TCS. 

3  TCS believes that the two restaurants are struggling, in large part, due to the lack of imagination on the part of 
the current sommelier.  TCS would love to have a creative, imaginative wine expert help turn these two restaurants 
around and if that happened, TCS would certainly expand the reach of the relationship with this wine expert.
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profit margin than the restaurants might bring in. You hope Nguyen is interested in sharing in some of the 

net profits from these shops. You would agree to give Nguyen up to 5% of the net profits from this venture if 

Nguyen will take less money for the restaurant roll-out. You do not have actual dollar amounts of net profits 

for the proposed store-fronts, but all the experts you have consulted assure you they will be very successful. 

Who knows, maybe you could agree to feature Nguyen’s recipes as a part of the venture? 

Based on CMI’s behaviour up to this point, you think it would be beneficial to have a dispute resolution clause 

in this contract.  You prefer a med-arb provision, with both mediation and arbitration conducted under the 

rules of the Singapore International Arbitration Centre. You are willing to compromise on the particulars of 

the dispute resolution clause depending on the other terms in the agreement. 

At the end of the day, you need to get this deal done – and you need to feel good about it. You are willing to 

consider any options presented by CMI as long as they meet your interests. 
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The Matter of East Bayside v Northern Seaside

General Information

East Bayside (EB) is a poor country with a vast, sprawling and aquatically abundant coastline on the Green 

Sea. 

One of the principal foreign exchange earning activities of EB is aquaculture, primarily the farming of prawns 

for export as a state-owned enterprise. EB’s prawns are famous for their generous size, distinctive flavour and 

the quality of the flesh when cooked. 

One of EB’s biggest export markets is Northern Seaside (NS). NS is a very wealthy country. Among its other 

booming industries, NS has a large tourism industry. NS’s national dish is ‘Prawn Raghu’ that is particularly 

popular with tourists. Every restaurant has Prawn Raghu on the menu and there are fish markets dedicated to 

the sale of prawns. NS imports large quantities of EB’s farmed prawns for use in Prawn Raghu through the NS 

National Prawn Authority (Authority).

There is a Free Trade Agreement (FTA) between EB and NS. It provides for reciprocal, most-favoured nation 

treatment on a mutual basis.

The prawns are shipped live in container ships owned by the Authority, equipped with large holds containing 

seawater. The seawater is recycled in and out of the tanks periodically to keep the prawns in a clean 

environment for the voyage from EB to NS. The journey takes around four weeks, highly dependent on clear, 

safe weather conditions. 

In order to handle the prawns at the point of departure from EB, the Government of EB has constructed large 

pumping systems and seawater holding tanks. From these, the prawns are pumped into NS tankers. 

In March 2020, there was an outbreak of Cholera in NS. Cholera is an almost unknown disease in NS. The last 

recorded case of Cholera in the country was in January 1911. 

Prawns delivered in March 2020 were tested by the NS Infectious Diseases Department (‘NSIDD’) and showed 

extremely high amounts of faecal content, but no Cholera. 

Following the testing, NS stopped accepting all shipments of prawns from EB, including five ship loads of 

prawns that had already left EB at the time. However, NS continues to accept prawns from other countries. 

EB denies that the Cholera came from its waters. It claims that the Cholera contamination occurred either: 

• In the seawater that was pumped into the tanks on route to NS; or

• During processing by the Authority in NS.

The prawns were tested before being loaded onto the ships. Individual samples of the water in which the 

prawns were held were taken and delivered to the National Testing Authority of EB. All tests were conducted 
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in accordance with World Health Organisation (WHO) guidelines. 

The damage to EB’s prawn industry and its economy is extensive, and represents a significant proportion of 

its GDP including: 

• The loss of the prawn trade that ordinarily represents a profit of US$1 Billion per month; and

• The substantial infrastructure in which the government of EB has invested millions of dollars, 

has been rendered almost useless.  

EB has attempted to enter other markets for its prawns, but because of the Cholera outbreak in NS, no other 

country is prepared to purchase its prawns. News networks all over the world are reporting on the Cholera 

outbreak, and it has caused diplomatic turmoil for EB. 

The EB and NS FTA contains a dispute resolution clause requiring all disputes that arise under the agreement 

to mediate pursuant to the ICC Mediation Rules.

In accordance with the FTA, EB has requested mediation. Both countries will be represented by their lawyers 

and relevant decision-makers on behalf of each government. Both government officials have full and 

unqualified authority to enter into any binding agreement they consider appropriate. 

EB’s Trade Minister, The Honourable Kim Vettel is representing the Requesting Party, and NS Trade Minister, 

The Honourable Robin Rossi is representing the Responding Party.
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Confidential Information for The Hon. Kim Vettel, Trade Minister of EB (Requesting 
Party)

Prawn sales to NS are the most significant foreign exchange component of EB’s economy. You are concerned 

that the damage to EB’s reputation as prawn exporters is irreparable, and that export sales will never recover 

unless you embark on a costly marketing campaign for the industry, or convince NS to resume importing 

prawns from EB, thereby signalling to the world that they are safe for consumption. 

The prawn farms are in Bayside. Shortly before the prawns were harvested, a sewerage treatment plant run by 

the local sewerage department of EB on Bayside’s shoreline failed, and millions of litres of unprocessed waste 

was dumped into Bayside waters. You suspect that this is why the samples tested for high concentrations of 

faecal matter. It is equally embarrassing to have to account for the failure of the sewerage treatment plant. 

The breakdown in the control and maintenance measures that led to the failure will likely still attract wide 

public criticism and adversely affect the prawn farming industry’s reputation.

There was no evidence of Cholera found in the waters of Bayside. The waters were only tested once, shortly 

before the shipment of prawns left for NS. 

You wish to reassure the Trade Minister of NS that the Cholera outbreak did not originate in EB. In fact, you 

have spoken to your colleagues in the Department of Health who are open to engaging in a collaborative 

effort with NS Government officials to help track down and contain the outbreak. You have been given 

permission to offer access to health records on the Government’s database, provided that this effort is 

reciprocal and NS is willing to share its health data.

As the Trade Minister, you have long been aware of EB’s over-reliance on the prawn farming industry. This 

current situation may prove to be an opportunity to diversify EB’s industries. 

Jute is fast becoming popular overseas. EB’s warm and humid climate provides the ideal climatic conditions 

for successful jute cultivation, and its production costs are extremely competitive compared with prawns. 

Demand for jute is much greater across the world than prawns, so if EB can increase their jute production, 

then in the long term, they will no longer remain as reliant on NS. 

In order for jute exports to compete with prawns in terms of GDP output, jute production needs to be 

increased fivefold. This will require significant investment from the Government. For example, the cost of 

converting existing farmland to the growing of jute, the development of ponds and other infrastructure, and 

retraining part of the existing work-force to move from prawn farming to jute production. 

In the short term, however, you need to secure a trade deal with NS for either prawn exports and/or jute to 

ensure that your economy does not collapse. You understand that NS may be reluctant to import at the same 

level as before. However, you are not willing to accept a trade deal for anything less than the equivalent of 

50% of previous prawn sales (US $1 Billion per month), unless you can also engage NS in a trade deal for jute. 

If you enter into an agreement for the trade of jute, you are conscious that at current production capacity EB 

can only produce 5,000 tonnes of jute at a market value of US $10,000 per tonne, per month, for the next 12 

months. With Government investment, production can increase in later years. As such, you would like NS to 
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commit to importing jute for at least the next 2 - 3 years, in order to ensure that EB has the resources needed 

to support a growing jute industry. You do not want to agree to anything less than 2 years at the market value. 

If however, NS is unwilling to commit to a term of 2 years or more, then you are willing to sign a deal with a 

mark-up of 3x for <1 year, and 2x for <2 years, considering the global shortfall.
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Confidential Information for The Hon. Robin Rossi, Trade Minister of NS (Responding 
Party)

NS does not test the prawns before they are distributed in NS. It is common practice to assume that the 

prawns are contaminate free before they are distributed throughout the country. However, the need for 

testing incoming products for consumption has been a point of political contention recently in NS, and 

various lobby groups have been actively campaigning for stronger regulations around testing protocols. You 

do not want these trade negotiations to add fuel to lobby groups’ criticism of the government, particularly 

with a Federal election coming up at the end of the year.

In February 2020, the filters in the holding tanks for the prawns beside the NS docks were not cleaned due 

to an oversight by an employee of the Port Authority responsible for adherence to biosecurity regulations. 

Testing of the tanks on the ships detected no cholera, but found higher than usual faecal matter in the water. 

NS had a small number of cholera cases reported a short time before the delivery of the prawns from EB. 

You are concerned that your colleagues at the Ministry of Health are struggling to effectively trace and isolate 

the origins of the cholera outbreak, as a recent funding cut has left them understaffed and overworked.

NS has recently found prawn farms in other countries to import produce. However, the quality is not as good 

as the EB suppliers’ produce. 

NS tourism numbers have started to drop from the reports of cholera. Your Government’s decision to stop 

importing EB prawns was intended to reassure potential travellers. However, this has backfired, as the main 

drawcard for a large proportion of tourists visiting NS is to try its culinary delight, the ‘Prawn Raghu’. Recent 

reviews on tourist sites such as Welp, for a wide number of NS restaurants have been alarming. Never has 

‘Prawn Raghu’ had such poor ratings!

If all this wasn’t enough, a severe storm has recently destroyed NS’s jute plantations. This has left a lot of jute 

farmers out of work. NS is considering importing large quantities of jute to keep up with the local demand. 

Fashion Week is coming up, and the latest trend in fabrics is jute. The demand for jute from the fashion 

industry alone is projected to reach US $200M over the next month. Anything you can do as Trade Minister 

to assist with the second biggest event on the annual tourist attractions calendar (after the Prawn Raghu 

Festival) would cushion the economic fallout of the cholera outbreak, particularly if it became uncontrolled. 

You are willing to renegotiate prawn trade with EB, if tight biosecurity protocols can be agreed. You are 

authorised to agree to up to US $250mil worth of prawns (25% of the previous monthly order) with the 

potential to increase orders to 50% of the original order (US $500mil per month) by the end of this year. 

However, NS will need assurance that EB will take responsibility for testing and ensuring that all exports are 

safe to consume. 

You are aware that EB also produces jute and this may be an opportunity to access some or all of their current 

production. You are reluctant to commit to a long term trade deal for jute; the fashion industry is notoriously 

temperamental. Last year, the ‘fabric of the year’ was velvet. This year, it is jute. Who knows what next year 
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will be? However, you have received some assurance from your consultations with fashion industry experts 

that jute is far more versatile than initially anticipated, and that the many fabrics that can be woven from jute 

means that it will become a staple for many more years. 

On that basis, if EB has jute available to sell, you are willing to commit NS to a maximum of a 1.5 year trade 

deal on jute, for a total of 100,000 tonnes, on the condition that EB can deliver 20,000 tonnes in the next 3 

months. 

You have a budget of US $15,000 (a mark-up of up to 1.5x the market value) per tonne for the first 3 months, 

and market value of $10,000 per tonne thereafter.
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The Matter of Bare Organics v Lil Pharmacy

General Information

Bare Organics is a company that produces face masks and organic food supplements in Bareland. Bareland 

is a country renowned for its progressive politics, clean environment, quality products, high production 

standards and stringent quality control. Bare Organics is known for its exceptional sustainability measures 

and ethical production practices.  

Lil Pharmacy operates a number of pharmacies in the small country of Lilliput. While Lilliput is undoubtedly 

a smaller market when compared to surrounding states, the country has incredibly high rates of trade for its 

size and has emerged as a highly efficient trading partner within the region.

Lil Pharmacy has purchased products from Bare Organics under a Wholesale Agreement since January 2017. 

Initially, Lil Pharmacy made purchases to the value of approximately $100,000 every second month, paid in 

advance. Lil Pharmacy made a number of initial purchases according to these terms. However, in January 

2018, Lil Pharmacy secured a one month ongoing credit term from Bare Organics. The initial credit limit was 

for $150,000. Under this credit term, Lil Pharmacy was required to pay Bare Organics for the order of face 

masks and other Bare Organics’ products within one month of receiving them.

As a result of the credit limit, Lil Pharmacy rapidly increased their sales and the company’s reach grew 

dramatically. They did this by swiftly turning over their credit limit, and in some months making multiple 

purchases from Bare Organics. As Lil Pharmacy expanded and gained the trust of Bare Organics, they attained 

a number of increases to their credit limit. Further, Lil Pharmacy convinced Bare Organics that they were 

making the sales due to their proximity to the country of Bigrich. 

Bigrich is a large, wealthy country neighbouring Lilliput. Lilliput and Bigrich share close and comprehensive 

bilateral relations. It is common for travellers from Bigrich to purchase products when they visit Lilliput, 

especially Bare Organic’s popular face masks and food supplements.

In 2019, Lil Pharmacy purchased between $1,600,000 to $2,100,000 worth of products per month from Bare 

Organics, which was dramatically exceeding their credit limit. By early 2020, Lil Pharmacy had a revised 

credit limit of $2,000,000 from Bare Organics to meet the ongoing high demand for products. It was a strict 

condition of the credit limit that all goods shipped by Bare Organics would remain the property of Bare 

Organics until paid for by Lil Pharmacy. 

In the event that they were not paid on time, Bare Organics and their agents could enter the premises of Lil 

Pharmacy and take back all of the goods that had not been paid for. Lil Pharmacy told Bare Organics that, 

as a retailer, all of their sales were strictly made by cash or debit card at the checkout of their pharmacies in 

Lilliput only.
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In February 2020, Lil Pharmacy placed multiple orders and an exception was made by the Managing Director 

(MD) of Bare Organics to authorise shipments that exceeded the credit limit. The exception was made based 

on promises by Lil Pharmacy to pay within the credit terms. 

Within a five-week period, Lil Pharmacy received two shipments from Bare Organics to a total value of 

$4,000,000, which Lil Pharmacy had not paid for. Subsequently, a third order was made by Lil Pharmacy for 

$1,800,000 of goods. This shipment has been sent by Bare Organics and it is presently in transit at sea.

Payments from Lil Pharmacy are now overdue owing to cash flow issues, with a dramatic decline in retail sales 

due to the COVID-19 lockdown. Bare Organics is refusing to accept any further orders from Lil Pharmacy. 

Bare Organics is threatening to divert the shipment that is at sea and send its agents to Lil Pharmacy outlets 

in Lilliput to collect all Bare Organics products from the pharmacy’s outlets and shelves. 

Bare Organics has suggested mediation to attempt to resolve the dispute pursuant to the ICC Mediation 

Rules which Lil Pharmacy has accepted.

Bare Organics will be represented by their Managing Director, Jesse James, and the Bare Organic’s in-

house Lawyer. Lil Pharmacy will be represented by their Managing Director, Alex Aman, and a friend who is 

a practising lawyer. Each Managing Director has full and unqualified authority to make decisions as they see 

fit for this dispute.
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Confidential Information for Jesse James, Managing Director of Bare Organics 
(Requesting Party)

Your company, Bare Organics, has undoubtedly benefited from exports to Lil Pharmacy and Lilliput.

Neither you, nor your sales team, could have imagined that a few years ago, a small, approximately $50,000 

per month ($100,000 every second month) cash sale to a relatively unknown company in a small country 

could increase to more than $24,000,000 in sales per year. The rate of growth is astounding!  

The sales to Lil Pharmacy and Lilliput helped your company grow and enter into new foreign markets. Without 

Lil Pharmacy, your global reach would not be of the same scale that it is presently and you are thankful for this.

You do not want to be too heavy-handed with Lil Pharmacy. Although you have threatened it, sending your 

agents to Lil Pharmacy’s outlets in Lilliput to collect all Bare Organics products is extremely undesirable, and 

detrimental from a reputational point of view. It would also be embarrassing for Lil Pharmacy, and affect 

their reputation with their customers. You can foresee that it could amount to a serious public relations 

nightmare for Bare Organics. Especially given that Bare Organics is in the midst of negotiations with very 

large pharmacy chains in Bigrich and in other local companies in Lilliput, it is important to maintain cordial 

business relations for the viability of Bare Organics.

The cost of producing the $4,000,000 shipment of face masks and organic food supplements in possession 

of Lil Pharmacy was $2,000,000. Bare Organics developed these products, owns the intellectual property, 

maintains vertical integration, manufactures the products, and sells them directly. There are no third party 

commissions to pay. 

You would like to mitigate any loss Bare Organics has suffered. You would be happy to collect as much of the 

unsold stock as possible, and if you can be convinced that Lil Pharmacy will not become insolvent, then you 

would be willing to work out a realistic payment plan to settle the remaining funds owed over time. 

However, unless you receive a one-off, full payment of the outstanding amounts owed, you will have the 

third order (the $1,800,000 shipment presently at sea) cancelled and shipped back to Bareland. It is vital that 

this $4,000,000 problem doesn’t become a $5,800,000 catastrophe!

Very few Bare Organics employees speak the language of Bigrich or understand their culture. It would be a 

nightmare if Bare Organics did not embody their policy of ‘political corporate social responsibility’. Especially 

given recent protests against racism worldwide, it is important that Bare Organics is seen to be culturally 

sensitive in all its cross-cultural business ventures. Given their close proximity, shared cultural traditions, 

and history as political and economic allies, Bigrich and Lilliput have many connections. Lil Pharmacy is no 

exception, and its owners are widely connected with family, friends and business partners in Bigrich. 

You know for certain that Bare Organic’s sustainable and ethical mindset has offered your company the greatest 

growth, especially in overseas export markets where your business model is unique. You envisage more 

opportunities for growth as consumers become more socially, environmentally and culturally aware. This is not 

just a marketing ploy; you want Bare Organics to be a leader in addressing social and environmental standards. 

You would like this issue with Lil Pharmacy to be resolved quickly, quietly and, if possible, amicably so that you 

can divert your attention back to bigger and more important issues.
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Confidential Information for Alex Aman, Managing Director of Lil Pharmacy 
(Responding Party)

You are embarrassed that you have not been able to meet your promises to pay Bare Organics under the 

credit agreement.

You have realised that growing Lil Pharmacy so fast and opening so many branches in such a short period was 

a big mistake.

You have a strong suspicion that Bare Organics thinks that Lil Pharmacy is still merely an insignificant 

pharmacy operator in Bareland. For you, this is just as embarrassing as failing to pay them.

You don’t know how Bare Organics will react when they find out that eighteen months ago, Lil Pharmacy 

had established a wholesale business in Bigrich. You sold some of their products wholesale in Bigrich to 

pharmacies there. Some of those pharmacies have not paid you. Up until April 2020, you had no reason to 

believe that you would not be paid on time by those pharmacies. However, with COVID-19, you now believe 

that they will be in default. Their non-payment has compounded your cash flow problem from the reduction 

of retail sales in Lilliput. This is why you have not been able to pay Bare Organics. 

Your wholesale business in Bigrich is also the reason that you are not in possession of all of the unsold products 

you have purchased from Bare Organics. You are aware that you have made a considerable oversight. You 

should have told Bare Organics about your plans for expansion into the wholesale market in Bigrich at the 

onset, however, you have been so busy and growing too fast to have realised your omission. 

You value your company’s relationship with Bare Organics. The Managing Director, Jesse James, and all their 

staff are good, ethical people. Bare Organic’s cooperation and quality products have enabled your company 

to grow and make money. Similarly, your sale of their products would have made them a lot of money too.

You entered the Bigrich market as a wholesaler because you can speak their language, you understand their 

culture and many of your staff are alumni from Bigrich Universities. The founding owners of Lil Pharmacy 

moved from Bigrich to Lilliput some time ago, but they are still widely connected to people and businesses in 

the pharmaceutical industry in Bigrich. 

With the margins and profits on Bare Organics products a lot higher in Bigrich than in Lilliput, you considered 

this move a smart decision. You want to preserve your business relationships there if you possibly can.

Similarly, you want to preserve your relationship with Bare Organics, and now that you are in the Bigrich 

market, you need them more than ever. 

You can pay Bare Organics up to $500,000 at the end of this month, and $500,000 over each of the next four 

months. However, until the lockdown restrictions ease, and consumer sentiment lifts, you may not be able 

to pay the full amount owing for the goods that you have already received.

If Bare Organics accept your financial proposal, you could return some of the goods from your stores in 

Lilliput, and if needed, you could arrange a return of some products from your Bigrich clients. 
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There is a third, $1,800,000 shipment from Bare Organics, which is presently in transit at sea. You are no 

longer happy with the shipment, as you are overstocked on most of the products it contains. The only item 

from that shipment that you would like are the face masks, but since the shipment has already been sent you 

are stuck. It would be ideal if you could take the face masks from that shipment, and return the balance of 

that order. However, you could manage without the masks if you could cancel the entire order. 

Your wholesale business in Bigrich is very lucrative but it does limit your cash flow. If Bare Organics is willing 

to enter a four month payment term for your sales in Bigrich, then moving forward you would be happy to 

pay an extra 8% on those products that you reserve for sales in Bigrich.
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The Matter of Damsel Holdings v Dragon Trucks

General Information

Damsel Holdings (Damsel) is a family-owned road transport business which has been operating in Tana, 

Garnia, for twenty years under the ownership of Mr and Mrs Damsel.

Dragon Trucks (‘Dragon’) is a licensed truck and heavy transport dealership based in Packland, Augusta, 

owned and operated by Mr Hillary.

The countries of Garnia and Augusta are both parties to the United Nations Convention on Contracts for the 

International Sale of Goods (CISG). The two countries are within 1,530 nautical miles of each other and are 

recognised as having close and friendly relations. Garnia - Augusta trade is growing exponentially each year.

In 2019, Damsel was looking to expand and upgrade its fleet of trucks. Mr Damsel noticed a prominent 

advertisement in the July 2019 Tana edition of “Trucks Monthly” featuring a photograph of the very kind 

of Volvo trucks that Damsel was seeking. The advertisement included Dragon’s contact details in Packland, 

Augusta. The advertisement read: “Late model 8 x 4 cab & chassis available. Some on Spring, some on 

Airbag. Most have Alloys and Med km. Prices available ex Augusta or landed in the Ports of Tana or Dorado 

in Garnia. These trucks are good buying!!! Dealer enquiry welcome. Phone Edmund Hillary and discuss your 

requirements.”

Mr Damsel contacted Mr Hillary in response to the advertisement. Mr Damsel was satisfied that it would be 

a wise purchase following his telephone conversation with Mr Hillary. On 20 August 2019, Mr Damsel visited 

the Dragon dealership in Packland, Augusta, where he inspected the advertised trucks.

In the course of the inspection, Mr Damsel noticed silver plates attached to the inside door on each of 

the Dragon trucks. He assumed that they were compliance plates as they were in a similar position to the 

compliance plates he was familiar with in some of the existing Damsel truck fleet. In fact, the compliance 

plates were missing from the Dragon trucks.

During the course of the meeting, the parties discussed the importation of the trucks from Augusta to Garnia. 

Mr Hillary said that he could put Mr Damsel in contact with contractors in Garnia who Dragon had previously 

dealt with to transport trucks to other Garnian clients. The contractors mentioned by Mr Hillary included a 

customs broker, Mrs Holden, and a Tana Design Rules (TDR) compliance engineer, Mr Ford. Mr Hillary added 

that Dragon had exported trucks to Garnia before and had never had any problems.

At the end of the meeting, Damsel entered into a verbal agreement (Contract) with Dragon. The terms of the 

Contract were that Damsel would purchase four Volvo trucks for AG $250,000 per vehicle, with a 10% deposit 

payable immediately, and the balance payable before the trucks left Augusta. Dragon would arrange for, and 

cover the cost of, the trucks being cleaned and shipped to Tana. The Contract was not reduced to writing. 
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Mr Damsel called Mrs Damsel immediately after the meeting to inform her of the exciting news and the 

terms of the Contract. During the course of their phone call, Mr Damsel mentioned to the customs broker, 

Mrs Holden and the compliance engineer, Mr Ford, that Mr Hillary had suggested Damsel contact for advice.

Damsel paid the 10% deposit on 21 August 2019, and the balance of the invoiced purchase price (the remaining 

90%) on 20 September 2019. The four trucks were shipped from Packland on 15 October 2019, arriving in Tana 

three days later.

Two weeks after the trucks had landed in Tana, Mr Damsel attended the office of Tana Transport (TT) to 

register the trucks. Mr Damsel was informed by the vehicle inspector at TT that none of the trucks could be 

registered because they did not have compliance plates attached. Without the necessary registration, the 

trucks could not be used (driven without restriction) on Tana roads.

Damsel says that had it known the trucks could not be fully registered in Tana, it would not have purchased 

them from Dragon at all. Damsel considers the four trucks to be worthless without registration, and it seeks 

recovery of the full purchase price of the four trucks (AG$1,000,000.00), interest and costs. Mr Hillary refuses 

to refund the money especially given the fact Mr Damsel had inspected the trucks prior to purchase.

Before embarking on expensive litigation or arbitration, Damsel has requested that the parties mediate the 

dispute. The parties have agreed to mediate their dispute pursuant to the ICC Mediation Rules.

Mrs Damsel will represent Damsel, and Mr Hillary will represent Dragon. Both parties will be accompanied 

by their lawyers. Damsel and Dragon’s client representatives and their lawyers will have full and unqualified 

authority to settle. 

CISG ARTICLE 35

The seller must deliver goods which are of the quantity, quality and description required by the contract and 

which are contained or packaged in the manner required by the contract.

Except where the parties have agreed otherwise, the goods do not conform with the contract unless they: 

(a)  are fit for the purposes for which goods of the same description would ordinarily be used; 

(b)  are fit for any particular purpose expressly or impliedly made known to the seller at the time 

of the conclusion of the contract, except where the circumstances show that the buyer did 

not rely, or that it was unreasonable for him to rely, on the seller’s skill and judgement; 

(c)  possess the qualities of goods which the seller has held out to the buyer as a sample or model; 

(d)  are contained or packaged in the manner usual for such goods or, where there is no such 

manner, in a manner adequate to preserve and protect the goods.

The seller is not liable under subparagraphs (a) to (d) of the preceding paragraph for any lack of conformity 

of the goods if at the time of the conclusion of the contract the buyer knew or could not have been unaware 

of such lack of conformity.
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Confidential Information for Damsel Holdings (Requesting Party)

Despite the fact that the trucks were in fact roadworthy, Damsel was not able to have the trucks registered 

by TT because there were no compliance plates attached to the trucks, and Damsel had not obtained the 

relevant authority to import the trucks.

Mrs Damsel called Mrs Holden and Mr Ford to ask what advice they had given to Mr Damsel prior to the 

purchase, only to find out that Mr Damsel had not contacted them at all. 

After considerable effort and expense (utilising both consultants and lawyers), Damsel was able to obtain a 

short-term exemption permit which enabled the trucks to be used for limited purposes, but only within the 

State borders of Tana. The exemption permit does not entitle the truck driver to re-enter Tana after having 

driven into the State of Dorado.

Approximately 30% of Damsel’s business is in Dorado and the same regulatory constraints do not apply to the 

trucks if they are registered and used in Dorado. Damsel does not have a truck depot in Dorado. Currently, 

they are renting truck depot spaces for their five current drivers in Dorado at a cost of AG $2,000 per month. 

The drivers of Damsel’s fleet in Dorado have been requesting much-needed upgrades or replacements to 

their trucks for quite some time now. Damsel cannot possibly afford to improve the fleet without resolving 

this dispute soon. While the drivers are loyal to the business, Damsel knows that the viability of the business 

in Dorado is at risk if the issues with the fleet are not resolved.

Mr Damsel’s father established Damsel Holdings in Tana twenty years ago and Mrs Damsel feels a great sense 

of loyalty to the family business. Mrs Damsel hopes that another of Dragon’s customers could pay AG $1 

Mill (cost price) for the same trucks, so that Damsel could look at purchasing a more appropriate fleet that 

would service both Tana and Dorado. Ideally, Mrs Damsel does not want trucks that are only able to operate 

in Dorado. 

However, her husband has been trying to convince her for some time now that expanding the business in 

Dorado is a good next step as Tana’s regulatory framework is far too restrictive. 

As a result of the dispute, Mr Damsel is suffering anxiety and depression and has been advised by his doctor 

to take a month off work. 

Mrs Damsel is concerned, if not a little annoyed, by Mr Damsel’s handling of the trucks’ purchase. However 

she feels she must support her husband during this time of ill-health, and is ready to represent Damsel’s 

interests in the mediation. 

Mrs Damsel does not want to assume the risk of failing to find another buyer. 

In the absence of a buyer, a refund from Dragon is acceptable. In order to move on, Mrs Damsel is prepared 

to accept a refund for AG$900,000.
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Confidential Information for Dragon Trucks (Responding Party)

Dragon has exported their trucks to the State of Tana on approximately ten prior occasions. In the course of 

those transactions, Mr Hillary has acquired some ad hoc knowledge of importing, and other Tana regulatory 

requirements. However, Dragon does not hold itself out as providing, and has no interest in providing, advice 

about these matters to prospective customers who are operating in Tana. Dragon provides Tana purchasers 

with the names of recommended Tana contractors such as Mrs Holden and Mr Ford, and then leaves it 

entirely up to the purchaser to contact the contractors or vice-versa.

Dragon’s last export to Tana was at least two years ago and Mr Hillary had not spoken directly to Mrs Holden 

or Mr Ford since then.

No advice was given by Dragon to Damsel as to what was required in Tana before trucks could be registered. 

Damsel did not ask for any such advice.  

Mr Damsel did not ask Mr Hillary where the compliance plates were in the trucks. 

Mr Hillary was generally aware of the need for compliance plates but was not aware that having compliance 

plates was a prerequisite for registration in Tana. However, Tana has a long-standing reputation in the area 

for being one of the more difficult countries to do business in, due to its heavy compliance and regulatory 

requirements. 

Mr Hillary did not know that Damsel also conducted some of its business in other Garnian States, including 

Dorado. 

Dragon has its own truck depot in Dorado that has storage space for approximately five trucks. While he has 

not acted on this yet, Mr Hillary had long considered the prospect of leasing out those spots to prospective 

renters. When he first researched market rent prices two years ago, it was approximately AG $1,000 per 

month, which he thought would make a fine supplementary income. However, with day to day business 

keeping him busy, he has not had the time to put his plans into action.

Mr Hillary is aware of an affluent Garnian client who is in the market for a new fleet to service their transport 

business in Dorado. This client is particularly business-savvy and having previously inspected the trucks, was 

only willing to offer AG $600,000. At the time, Mr Hillary was convinced he could find a better offer, and had 

politely declined the offer. Since last hearing from his contacts in Dorado, this client was still in the market for 

new trucks, and his truck depot there was looking a little empty.

Mr Hillary does not want the trucks back, or to have to refund the purchase price to Damsel. He has already 

invested the AG $1 Mill from the sale into new state-of-the-art GPS equipped trucks. 

In the worst case scenario Mr Hillary can offer Damsel AG $700,000 at most, if they demand a cash refund. 

However, Mr Hillary thinks it is unfair for Damsel to ask for the purchase price back.
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The Matter of Neutral Coal Exports v Wonderland 
Mining Company

General Information

Wonderland Mining Company (WMC) entered into an agreement with Neutral Coal Exports (NCE) for the 

mining and export of coal (Agreement).

NCE holds the rights to mine and export coal from a large mining site in a rainforest situated in Neutralia, 

which had not previously been developed (Mine). 

NCE was originally a government body of Neutralia, but was subsequently privatised under a private public 

partnership (PPP) arrangement. 

Pursuant to the Agreement, WMC leased and operated the Mine, as well as supplying NCE with coal for 

export to countries in Altantica and elsewhere.

Under the Agreement, WMC was obliged to spend more than WO$200 million on the construction of the 

coal mine and its equipment, including railways and port-works.  

In return for the expenditure, WMC would be the beneficiary of lucrative export contracts facilitated by NCE. 

The agreement allowed for a series of ‘rolling’ forward contracts, promising a pipeline of potential future 

profits. 

The Agreement was governed by Wonderland Law 2005 with an exclusive jurisdictional clause requiring all 

proceedings to be conducted in the Supreme Court of Wonderland.

WMC spent WO$200 million constructing the mine and its equipment, and supplied NCE with coal for five 

years.  The relationship was very profitable for both parties.

On the 2 February 2020, the Neutralian government passed a law requiring that any mining operation in 

Neutralia required a 51% Neutralian equity in order to operate.

As a result of the passing legislation, WMC was no longer able to produce and supply coal because it was a 

Wonderland company and did not have any Neutralian equity.

As a consequence, NCE was unable to supply coal to its export markets. This meant that several of its large 

contracts with Atlantica importers could not be fulfilled.  

The equipment (for which over WO$200 million had already been spent) lay idle and deteriorating in the 

wonderland rainforest. Pursuant to its rights under the Agreement, WMC demanded reimbursement for the 

full cost of the equipment from NCE (WO$200Million). 

WMC has threatened to commence proceedings in the Supreme Court of Wonderland.
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The original agreement contained a clause requiring the parties to mediate prior to commencing litigation, 

in an attempt to resolve any dispute that could not otherwise be agreed through direct negotiation. The 

parties have agreed to mediate. WMC will be represented by their MD, J. Lee and NCE will be represented by 

their CEO, W. White.  Each representative has full and unqualified authority to make decisions as they see fit 

in order to resolve this dispute.
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Confidential Information for Mr J Lee, Managing Director of Wonderland Mining 
Company (Requesting Party)

WMC has received legal advice that it has a strong legal case for arguing that it is entitled to be repaid the 

WO$200 million it spent on equipment pursuant to the Agreement.

The enforcement of any judgement obtained in a Wonderland Court would be extremely difficult in any 

Neutralian Court due to the incompatibility of the laws in the two jurisdictions.

Although the commercial arrangement had previously been very profitable for both parties, the initial capital 

outlay of WO$200 million has not been fully recouped. 

The recent mine closure has been detrimental to WMC financially and they cannot afford the current impasse. 

The longer it is prolonged, the more money they will lose and the more staff and contractors that will have to 

be laid off. WMC desperately needs to take a course of action. 

While it is not the preferred option, WMC may be willing to cut its losses and leave Neutralia if NCE will pay for its 

equipment, and reimburse it for the losses from the prospective contracts, valued at WO$150M (loss of profits).

WMC ideally wishes to obtain the full amount of WO$200M for its equipment to be paid within the month, 

but is willing to negotiate for a prompt cash payment of WO$50M, with the balance to be paid by NCE over a 

3-year period. If left with no other option, WMC is willing to accept a total of WO$150M for the equipment to 

cut its losses, and as Managing Director, you have authority to negotiate down to this bottom line. However, 

there is another, and potentially much better option for WMC. 

If the law requiring all mining operations in Neutralia to have 51% Neutralian equity was repealed, WMC could 

resume operations. Conveniently, one of the directors on the board of WMC is also a Senator of Neutralia and 

has repeatedly offered to lobby the Minister of Mining to ask if WMC could obtain an exception from the new 

law, or at least be granted a grace period of several years to allow them to move toward full compliance.  The 

Board of WMC has voted unanimously to allow the Senator to lobby the Minister. The Minister has replied 

that he would be in favour of granting WMC with a grace period of several years before full compliance would 

be required, on condition that they find a suitable local company to partner with them in the meantime. 

WMC is not aware of any specific local company in Neutralia that would suit the requirements of the new law, 

but you are reasonably optimistic that there are several viable, local companies. Although, finding the right 

one could still prove to be a challenge. The Board decides they will start to approach local companies  in the 

near future if they cannot resolve the dispute amicably.

While WMC was conducting mining operations at the Mine, the Project Manager informed you of traces of 

an exotic, valuable and precious mineral called Green Quartz at the Mine. You are not sure whether NCE or 

Neutralia are aware of its presence. Green Quartz is an extremely fragile material, however, you know that 

your company has the capability to extract and handle Green Quartz. Further, Green Quartz is highly sought 

after by many of NCE’s existing clients in Atlantica and other countries. If WMC is able to resume mining 

operations in Neutralia, you are convinced that this opportunity would be an extremely profitable venture. 

Based on your company’s research, Green Quartz is valued at $100m per tonne and your field reports show 

there could be up to 5,000 tonnes where the mine is located.
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Confidential Information for Mr W. White, Chief Executive Officer of Neutral Coal 
Exports (Responding Party)

NCE has no assets in Wonderland. 

NCE’s only assets are their rights to derive funds from a coal exporting syndicate in the city of St Ida in 

Neutralia. They also have the rights to derive funds from exporting contracts for other exotic minerals. 

NCE is continuing to lose substantial profits and it is in NCE’s commercial interests to reach an agreement 

with WMC, in which it would take over all mining operations and equipment. However, NCE has neither the 

internal capability to manage the Mine, nor the financial capacity to compensate WMC.

Even more pressure is building on you as CEO. Recently, the shareholders of NCE have become aware of 

the situation and have demanded more action from management. NCE’s management is under pressure to 

resolve the impasse and return the company to profitability as soon as possible. Otherwise they could be 

faced with a shareholder revolt that would lead to the removal of the management team, including you as 

CEO. 

NCE is aware of a mining company called New Rio Operations (NRO) with 55% Neutralian equity and 45% 

equity owned by citizens of another nearby country, Pagola. NRO would be the ideal company to operate the 

Mine if WMC would allow it to purchase its mining equipment. NRO has valued the mining equipment, and 

due to its state and use of older, less efficient technology, NRO estimates that it is no longer worth WO$200 

million, but rather closer to WO$130M. NCE holds an agreement with NRO that it is willing to pay NCE up 

to WO$130M for the equipment if NCE negotiates its purchase from WMC. NCE would then enter into an 

agreement for NRO to operate the mine, and NCE would continue its export operation of selling coal. 

NCE has also become aware of other countries with similar legal systems and mining laws as Neutralia, 

allowing partnering arrangements called joint ventures (JV’s). Such an arrangement would also allow WMC 

to operate the mine as long as they partnered with a compliant company such as NRO. This could be an even 

more profitable arrangement for all parties involved, as NRO would not require such a massive capital outlay 

(up to WO$130M). Prior to the mediation you discuss this option with NRO, and are given authority by NRO 

to negotiate a JV between WMC, NRO and NCE. 

During a recent clean-up of NCE’s files, you have come across an old document that indicates the potential 

presence of a rare and valuable mineral called Green Quartz in the rainforest where the Mine is located. 

However, you know for a fact that the material is extremely fragile and notoriously difficult to mine. You 

don’t know of any company with the expertise or capabilities to execute such a mining venture, however it 

confirms the value of the land the Mine is situated on. The knowledge strengthens your resolve and you are 

determined to find an amicable resolution to the dispute.

It is in your company’s pipeline of projects to identify potential mining partners who are able to mine Green 

Quartz. Based on your analysts’ research into the pricing of Green Quartz, you know its market value is 

around $100m per tonne and you would need mineral deposits of at least 2,500 tonnes to make the venture 

worthwhile and financially profitable.
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