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ARBITRATION ENVIRONMENT IN INDIA: FROM THE USERS’ PERSPECTIVE 

RAJAT SINGLA* 

I INTRODUCTION 

With India opening itself to globalisation and foreign investment, it is eying to become a global hub for 

commerce. Increased commerce means increased commercial relationships. Commercial disputes are 

an inseparable aspect of commercial relationships.  

There is an enormous backlog of cases in the Indian judiciary.1 This requires an effective and speedy 

judicial system to cater to the ever-increasing commercial disputes, both quantitatively and 

qualitatively.  

Moreover, commercial matters are not completely legal, as they involve a technical aspect. Thus, 

arbitration, a quasi-judicial system, fits perfectly to serve this requirement.  

Arbitration is not a new concept in India. It has been in Indian judicial roots since time immemorial.2 

However, the legislative framework for commercial arbitration has evolved through multiple phases. 

Eventually, India enacted the Arbitration and Conciliation Act (1996),3 on the lines of UNCITRAL 

Model Law.4 

 

 
* Rajat Singla is currently pursuing his Master of Laws with specialisation in Dispute Resolution from University 

of New South Wales, Sydney. 

1 ‘Monthly Pending Cases: Types of Matters pending in Supreme Court of India’, Supreme Court of India (Web 

Page, 11 August 2021) <https://main.sci.gov.in/statistics>; ‘Ecourts Services’, E-Committee Supreme Court of 

India (Web Page, 11 August 2021) <https://ecourts.gov.in/ecourts_home/index1.php>. 

2 Tushar Kumar Biswas, Introduction to Arbitration in India: The Role of the Judiciary, (Kluwer Law 

International, 2013) 7-8. 

3 The Arbitration and Conciliation Act 1996 (India) (‘the Act’). 

4 United Nations Commission on International Trade Law, UNCITRAL Model Law on International Commercial 

Arbitration 1985, GA Res 40/72, UN GAOR, 40th sess, 112th plen mtg, Supp No 17, UN Doc A/40/17 (21 June 

1985) annex I art 1(3) (‘UNCITRAL Model Law’). 
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If the seat of arbitration is in India, then the parties would expect an efficient arbitration environment. 

Otherwise, they will resort to foreign seats. Thus, the challenge in India needs to be addressed to attract 

and cater the international arbitration needs as well as domestic arbitration needs. 

 

Arbitration faces certain challenges. As it is growing as a business itself and with its widespread 

application, the legitimacy discourses are also on the rise.5 The international arbitral community has 

addressed these issues in a much more efficient and prompter manner than in India. It was apparent, in 

a decision, the Supreme Court of India also expressed its distrust by the way the arbitration is conducted 

in India and observed: 

Interminable, time consuming, complex and expensive court procedures impelled jurists to 

search for an alternative forum, less formal, more effective and speedier for resolution of 

disputes avoiding procedural claptrap and this led them to the Arbitration Act… However, the 

way in which the proceedings under the Act are conducted and without an exception challenged 

in Courts, has made lawyers laugh and legal philosophers weep. Experience shows and law 

reports bear ample testimony that the proceedings under the Act have become highly technical 

accompanied by unending prolixity, at every stage providing a legal trap to the unwary. 

Informal forum chosen by the parties for expeditious disposal of their disputes has by the 

decisions of the Courts been clothed with “legalese” of unforeseeable complexity.6 

However, Indian legislation has now become aware of these challenges and has taken certain measures 

to address such challenges. 2015 and 2019 amendments to the Act are such examples that have pushed 

India towards a more pro-arbitration approach.7 

If a dispute is arbitrated, the parties first seek counsel from the lawyers who represent their case in front 

of the arbitral tribunal. In some cases, third-party experts are engaged either by the parties or parties’ 

counsels or the tribunal to provide their opinion on a certain technical and niche matter related to the 

dispute. Thus, parties, parties’ counsels and the third-party experts are the users of the arbitration. 

 

 
5 Alec Stone Sweet and Florian Grisel, The Evolution of International Arbitration: Judicialization, Governance, 

Legitimacy (Oxford University Press, 1st ed, 2015) 218. 

6 Guru Nanak Foundation v Rattan Singh and Sons (1981) 4 SCC 634 (Supreme Court of India). 

7 The Arbitration and Conciliation (Amendment) Act 2015 (India); The Arbitration and Conciliation (Amendment) 

Act 2019 (India). 
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This article identifies certain challenges faced by the users and provide their respective insight on how 

the Indian arbitration system deals with such challenges. For this article, I have identified professionals 

from the Indian civil infrastructure industry who have experience in dealing with construction disputes 

in Indian arbitrations. I interviewed the following professionals:8 

i. Mr A. Suthandraselvam (presenting a parties’ perspective) 

ii. Mr Rishabh Jogani (presenting a parties’ counsel perspective) 

iii. Mr Rohit Singhal (presenting a third-party expert’s perspective) 

iv. Mr Shishir Kant (presenting a third-party expert’s perspective) 

The interviews are framed on a similar pattern with similar questions from each professional. Thus, this 

article attempts to provide either alternative perspectives or consensus on an aspect of the arbitration in 

India. In conclusion, this article will comment on the current arbitration environment in India and the 

future it holds for itself. 

II AREAS OF CONCERNS TO ARBITRATION IN INDIA 

It is interesting to note that the very advantageous elements of arbitration can pose a challenge to it and 

give rise to legitimacy questions. These elements include the arbitration agreement, the tribunal, the 

conduct of parties’ counsels, the efficiency of the arbitral proceedings, confidentiality, domestic court’s 

oversight, and the enforcement of the arbitral award.9 

The questions can be to any aspect of the arbitration such as the selection of the arbitral tribunal, the 

procedural law, the arbitral proceedings, and the arbitral award. The questions regarding the legitimacy 

can also be raised for the extrinsic nature of the arbitrations such as the cost, duration, and the underlying 

financial interests of the arbitral institutions and the tribunals for the number and the duration of the 

arbitrations.10 

 
8 Annex A. 

9 Michelle Grando, ‘Challenges to the Legitimacy of International Arbitration: A Report from the 29th Annual 

ITA Workshop’, Kluwer Arbitration Blog (Web Page, 19 September 2017) 

<http://arbitrationblog.kluwerarbitration.com/2017/09/19/challenges-legitimacy-international-arbitration-report- 

9th-annual-ita-workshop/>. 

10 Stephen W Schill, ‘Conceptions of Legitimacy of International Arbitration’ in David D Caron et al (eds), 

Practising Virtue: Inside International Arbitration (Oxford University Press, 1st ed, 2015) 106, 112. 
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I have identified the following areas that concern the Indian arbitration ecosystem: 

i. Independence and Impartiality of arbitral tribunals 

ii. Jurisdictional issues in Indian arbitration cases 

iii. The efficiency of arbitral proceedings 

iv. Conduct of parties’ counsels 

v. Role of third-party expert witnesses in Indian arbitrations 

vi. Institutional arbitration vs ad-hoc arbitration 

vii. Virtual Arbitration: The Impact of COVID-19 

 

III INTERVIEWS 

I raised questions concerning the above-identified areas of concern. I have compiled together with the 

answers from multiple interviewees per the question, to facilitate comparative comprehension by the 

readers. 

A Independence and Impartiality of Arbitral Tribunals 

Question 1: The issue of impartiality of party-appointed arbitrators has always been a point of criticism 

in the context of due process in arbitration. Is the criticism justified? How much important are these in 

the constitution of the tribunal? 

Mr Selvam - The arbitrators acting as a substitute to courts and with reduced judicial intervention to 

arbitral awards, the role of arbitrators has assumed significance like never before. There is a lot at stake 

for the parties who repose faith and trust in the arbitrators, that they will adjudicate their matters 

efficiently and will dispense justice fairly, reasonably and in accordance with the rule of law.  

Needless to mention, independence and impartiality are the key hallmarks of an arbitral tribunal. It is 

also important to keep in mind that an arbitrator’s reputation is of utmost importance for him to be 

selected by parties to resolve high stake disputes between them. Given the significance that the notion 

of impartiality carries in the career of an arbitrator, it is unlikely that too many persons shall choose to 

act in a manner that is biased or impartial. The increasing dependency on arbitration as a means to 

facilitate the adjudication of commercial disputes has bestowed upon the courts the responsibility to 

give sanctity to this institution, by promoting independence and impartiality in the appointment of 

arbitrators. 

Having said this, there have been instances where questions of impartiality of the arbitrators have been 

raised in the recent past. However, given that the parties to an arbitration have the autonomy to appoint 
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the tribunal, they also have the autonomy to remove an arbitrator if it can conclusively be shown that 

there is a reason for such apprehension. 

Independence, impartiality & neutrality of the arbitrator is essential for fair, free & unbiased arbitral 

proceedings while adhering to the principle of natural justice. On December 31, 2015, the Arbitration 

and Conciliation (Amendment) Act, 2015 was passed (with effect from October 23, 2015) to ensure 

improved efficiency of international commercial arbitrations in India. The aspect of mutuality, 

independence & impartiality has been given special emphasis under the scheme of the amended 

Arbitration Act. The 2019 amendment to Arbitration & Conciliation Act 1996 (the Act) also inserted 

an Eighth Schedule prescribing general norms applicable to the arbitrator emphasising the impartial and 

neutral stand of the arbitrator in the proceedings. 

A specific provision requiring disclosure by the arbitrator regarding his impartiality was added to 

Section 12 of the Act in 2015. As per the provision, any person who is approached for his possible 

appointment as an arbitrator must disclose in writing any direct or indirect, past or present relationship 

with the parties, counsel, subject-matter and outcome of arbitration, whether financial, professional, 

business or any other kind, which is likely to give rise to justifiable doubt as to the independence & 

impartiality or which would affect his ability to devote sufficient time to the arbitration and his ability 

to complete the entire arbitration within the period of twelve months. The disclosure is required to be 

made by such a person as per the form prescribed under the Sixth Schedule. Hence, the onus is upon 

the arbitrator to make true and correct disclosure. On the basis of such disclosure, it shall be determined 

whether any such circumstances exist or whether it falls under any of the grounds enshrined in the Fifth 

Schedule or Seventh Schedule. Courts vide following judgments have also strengthened the Act for its 

effective implementation to ensure impartial and neutral arbitrator. In a recent judgment by the Hon'ble 

Supreme Court in, HRD Corporation vs. GAIL (India) Limited [MANU/SC/1066/2017], it was 

observed that if the person falls under Schedule Seven, the ineligibility goes to the root of the 

appointment, Section 12(5) read with the Seventh Schedule makes it clear that if the arbitrator falls in 

any one of the categories specified in the Seventh Schedule, he becomes "ineligible" to act as arbitrator. 

Once he becomes ineligible, it is clear that, under Section 14(1)(a), he then becomes de jure unable to 

perform his functions in as much as, in law, he is regarded as "ineligible" and in that case, there will be 

no need to follow the challenge procedure as prescribed under section 13 under the Act. Then the 

mandate of the arbitrator shall be terminated, and he shall then be substituted by another arbitrator under 

section 14(1) of the Act. On the contrary, if the disclosure falls within the grounds stated in the Fifth 

Schedule which gives rise to justifiable doubts as to the arbitrator's independence or impartiality, the 

appointment of such arbitrator may be challenged before the Arbitral Tribunal under section 13. If a 
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challenge is not successful, the Tribunal must then continue the arbitral proceedings under section 13(4) 

and make an award and the same can be challenged only under section 34 of the Act. 

By analysing the scheme of the Act discussed above, three lacunae are apparent.  

(a) The Act doesn't prescribe any procedure for removal of an arbitrator by the court, but by the 

parties vide mutual agreement or the Arbitral Tribunal itself. Only the issue of "de-jure" ineligibility 

shall be decided by the court.  

(b) If the disclosure falls under Fifth Schedule, then the challenge will lie before the arbitrator 

himself under section 13 of the Act which indirectly goes against the principle of natural justice "nemo 

judex in causa sua," which allows the arbitrator to become a judge of his own ability & competence.  

(c) The gravest question, what if the disclosure made is "vague/ arbitrary/unclear" in nature? What 

if the arbitrator hides such existing circumstances as enlisted in schedules five & seven? In that case, 

the whole scheme falls flat. 

Despite all the efforts, the Act still requires effective measures and changes to encourage and facilitate 

a reformed & more independent system of fair & unbiased dispute resolution in the interest of justice 

and basic fairness for India to become a hub of International Commercial Arbitration. 

Mr Jogani - In recent years, arbitration has become an effective alternative to the cost and time of 

litigation. Independence and impartiality are the main hallmarks of good tribunals. It is also important 

to remember that the reputation of the arbitrator is critical to being selected. In addition to these, will 

consider the subject matter experience. Generally, the parties will try and create a list of individuals 

who would be most appropriate and then try and reach an agreement. 

Question 2: It is said that the principle of party autonomy is the grundnorm of International Commercial 

Arbitration. However, with recent amendments to the Act disallowing a certain category of people from 

being appointed as arbitrators, what do you think will be the fate of Government agency panels 

consisting of former employees. Isn’t it necessary to nominate such technical experts to arbitral 

Tribunals in construction and civil engineering disputes? 

Mr Jogani - It is true that party autonomy is one of the most important facets of arbitrations. In my 

view, recent amendments do not infringe on the principles of party autonomy. What is needed is for the 

parties to have confidence in the arbitrator’s independence and impartiality. However, clauses naming 

former employees or officers of a particular Government Body are relics of the past and should be 

avoided. In fact, the Supreme Court of India recommended that government, statutory bodies, and 
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government companies should consider phasing out arbitration clauses that stipulate the appointment 

of officials and promote professionalism in arbitration.11 

Question 3: What can parties do to ensure that they have chosen the most suitable arbitrator for the 

dispute? 

Mr Jogani - One of the simplest things that parties can do is to adopt an institutional arbitration clause. 

The institution not only identifies a candidate but also makes sure that they are impartial and available 

to act. Sometimes, however, institutions may also choose a less than ideal candidate. To avoid this I 

have often suggested and tried to reach an agreement with the other counsel, on a set of qualifications 

that the institution should consider. 

B Jurisdictional Issues in Indian Arbitration Cases 

Question 1: What are the most important factors in the success of an arbitral seat? 

Mr Jogani - I am of the opinion that the most important factor determining the success of an arbitral 

seat is the formal legal infrastructure of the seat. This includes the national arbitration law, the record 

of the enforcement of arbitration agreements and arbitration awards in the jurisdiction and its neutrality 

and impartiality. Convenience is also an important factor. Along with these, the level of interference by 

the courts of the seat is equally important. Other important aspects include efficiency and promptness 

of court proceedings. 

Question 2: Arbitration inculcates the doctrine of competence-competence. How much this principle 

is respected in the Indian arbitration system? Do you think the arbitrators enjoy undue powers due to 

this? According to you what should be the extent of judicial review on this? 

Mr Jogani - The principle of competence-competence is at the heart of the self-contained character of 

international arbitration. The Indian law recognises this principle in Section 16 of the Act and the Courts 

have started following it almost scrupulously. That being said, I do believe that when questions of 

jurisdiction arise, the Courts can’t take the view that they will not interfere unless the award is perverse. 

That is not what the principle requires. The principle simply recognises that arbitrators are the first, as 

opposed to the sole judges of their own jurisdiction. The court’s control is postponed to the stage of any 

 
11 Union of India v Singh Builders Syndicate (2009) 4 SCC 523 (Supreme Court of India). 
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action to enforce or to set aside the award. In fact, I have in the past successfully challenged an award 

on the ground that the Tribunal inherently lacked jurisdiction. 

C The Efficiency of Arbitral Proceedings 

Question 1: The issue of costs involved in Arbitration has also come under sharp criticism, with parties 

often complaining that the costs involved in arbitration are extravagant. Do you agree and to what 

extent? What possible legal and practical innovations, in your opinion, counter the issue of rising costs? 

Mr Selvam - The efficiency can be measured against two standards, time and money. The arbitration 

may be deemed efficient if its costs are significantly less than the value in dispute. Thus, the greater the 

difference between the amount awarded and the fees spent, the more efficient the arbitration. The same 

could apply in terms of time. But a shorter arbitration is not necessarily an efficient arbitration. While 

it may save the party money in the immediate term, it could result in a less persuasive case and an 

unfavourable award. In a slightly longer arbitration, on the other hand, the parties could present their 

case more convincingly and thoroughly, which may result in a more favourable award. 

The problem of costs is undeniably prevalent but has significantly reduced in recent times. Costs are 

fundamentally viewed in terms of the (i) advocate’s and tribunal’s fees (ii) other administrative costs. 

The Legislature has been proactive in addressing the issue at hand and for the same, inserted Schedule 

IV to the 1996 Act, which provides for the calculation of the arbitrator’s fees. Uncertainty regarding 

the calculation of cost in the case of a sole arbitration still prevails despite the amendment. Though in 

reality, most of the arbitrators in ad-hoc arbitration give it a go-by and propose their own schedule of 

fees which is often imposed upon parties in the procedural hearing itself.  

However, the imposition of statutory timelines, promotion of institutional arbitration over ad-hoc 

arbitration and arbitration as a preferred mode of dispute resolution has brought in a lot of discipline 

and has ensured reduction of costs to a lot of extents. The imposition of costs in favour of the successful 

party by arbitral tribunals has also been an effective deterrent against parties trying to delay the arbitral 

process. A large number of sittings, hearings spread over a long time span, shorter duration of hearings 

(rather than having full-day hearings for evidence and final argument stage), non-availability of dates 

of all the members of the tribunal, etc. have been addressed to a lot extent and there is a lot more 

discipline in the arbitrators, counsel and the parties which have resulted in expeditious disposal of 

matters and in turn, reduced costs.  
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In the case of institutional arbitration, though in the first instance, various heads of expenses look 

alarming, the professionalism and efficiency with which the proceedings are administered and 

conducted save substantial costs in the longer run. 

The entire process, despite being expensive, pales in comparison to the costs involved in seemingly 

eternal litigations. However, to uphold the efficacy of the process, certain measures must be resorted to 

in order to reduce the costs and the way forward in this regard could be mandating a percentage of 

arbitration fees in institutional arbitrations. Even though the legislature and judiciary refrain from 

interfering in private arbitration agreements, measures should be taken to rein in the unfettered 

discretion of arbitrators in charging fees, and adherence of the same to the model structure proposed in 

the Act. 

This system will ensure that parties are given an opportunity to choose an arbitrator that suits their 

pocket and will go a long way in making the process friendlier and efficient. In fact, parties may also 

consider going for arbitral tribunals comprising of a sole arbitrator rather than three-member tribunals 

which increases the costs significantly. This would also save on time and costs as in the case of a three-

member arbitral tribunal getting mutually convenient dates for the members of the tribunal becomes an 

issue that defeats the purpose of arbitration as an alternative remedy.  

On a cost-benefit analysis between an arbitration (through the virtual medium) and litigation 

(particularly in the prevalent times with suspended functioning of most courts), in my view, the pros 

outweigh the cons of arbitration and therefore, should be a preferred mode of dispute resolution.  

In terms of practical innovations, the adoption and use of technology at most stages of the arbitration 

and promoting hearings through virtual medium would save on substantial costs and expenses usually 

incurred towards travel, venue and related incidental expenses in case of physical hearings at different 

cities/ countries. 

Question 2: Arbitration is often seen as much lengthier in time than the litigation itself. After the 2015 

& 2019 amendments, the law has set stringent timelines. How have things changed post these 

amendments? 

Mr Jogani - The 2015 amendment did make things move a bit faster. Tribunals tried to adhere to the 

statutory deadlines and attempted to finish the proceedings in an efficient and time-bound manner. 

There were some sweeping changes with the 2019 amendment. However, most arbitration timelines 

post the 2019 amendment have been affected by the COVID-19 pandemic. 
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Question 3: Arbitrations can be stretched for a very long time. How does, as an independent expert, 

these stretched durations affect you? 

Mr Singhal – There is a huge amount of difference between foreign seated international arbitrations 

and Indian seated arbitrations. Unlike in international arbitrations, in India, there is no procedural order 

and schedule. The arbitral tribunal decides every date. Unlike, in foreign seated arbitrations, the 

hearings have fixed schedules like a five-day hearing schedule or a ten-day hearing schedule. While in 

India, the next hearing date is decided in the current hearing date itself and one has to go to the tribunal 

every time to set up the hearing dates. 

However, the new amendments to the Act have brought some relief otherwise arbitrations were a kind 

of a joke in India where it used to take as much as ten years to conclude the arbitral proceedings. But 

now with the amendments, within one year or two-year parties can get the award. 

But the fact is Indian arbitrations are still stretched. If you are engaged as an expert at the beginning of 

the arbitration that is at the time of statement of claim or statement of defence, by the time you will 

reach the hearings it will take one or one and half years. 

In conclusion, in India, the practice of having a streamlined arbitral proceeding schedule is still missing.  

Mr Kant – In India arbitrations are indeed time-consuming. There are no strict timelines. In foreign 

seats, the third-party experts’ role is only for two to three days, but in India, an expert is involved for 

months. Indian arbitral proceedings lack procedural sincerity. For the sake of fair opportunity to present 

its case, the arbitrations are stretched when the parties’ counsels present new evidence at the last 

moment. There is dilution to the timelines set by the new amendments in the Act. However, once the 

pleadings are over, there is pressure to conclude the arbitrations under the timelines. Thus, yes, the 

positive effect of the timelines as dictated by the amendments to the Act cannot be denied. But parties 

and parties’ counsels’ endeavour to find loopholes and use them to their benefit. 

In India, major construction projects, the employer is majorly the governmental agencies. So, the 

bureaucracy also influences the commercial arbitral proceedings to a great extent. In one case, as I 

remember, the government agency who was a respondent in the proceedings, fired his counsels and 

based on this asked further three months from the tribunal. They just find a way to stretch the 

arbitrations. 
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D Conduct of Parties’ Counsels 

Question 1: What skills would lawyers practising in courts bring into arbitrations and what additional 

skills do you believe have to be developed by such lawyers to be successful in arbitrations? What are 

the challenges that a lawyer has to face in arbitration against governmental bodies? 

Mr Jogani - Skills: The most important skills of lawyers in arbitration are the skills to draft coherent 

pleadings, produce relevant documents, review the entire case brief and make oral arguments. 

A lawyer with experience in court proceedings may be used to making several procedural arguments. 

However, arbitration is far more flexible, and a litigation lawyer may find it difficult to run his case 

simply on procedural flaws.  

Challenges against governmental bodies: I don’t think that there are any specific issues in arbitrations 

involving government bodies. Most government bodies are now aware of the concept of arbitration and 

regularly participate in arbitrations. I often see an advantage in doing an arbitration against a 

government body – there is limited risk that the counterparty will end up insolvent pending the 

proceedings. 

Question 2: What kind of effect does the conduct of parties’ counsel can have on the third-party 

experts? What is the nature of the relationship of a counsel and third-party appointed expert? 

Mr Singhal – What happens is the issue, at times experts are hired as hired guns. The counsels do not 

want to let go of the case out of their hands, and they want to have full control of the case. And that is 

why they sometimes, do not want the expert to be completely neutral and independent. They will try to 

bulldoze you and ask you to change your opinion, views, and reports so that they be aligned to their 

pleaded case. This issue prevails not only in India but outside India also.  

In India, the concept of external experts is not much prevalent, but wherever the parties are engaging 

experts as party-appointed independent experts, there is a push and pull from the counsels to toe their 

line. Here the smartness and the efficacy of the expert comes into play. He has to ensure that he is not 

toeing the line and providing an independent opinion, to maintain the credibility of the opinion as well 

as the expert itself. So, the expert has to keep a balance. He has to tell the counsel what is right, what is 

wrong. And still, if he pressurises you then the expert must stand for his opinion because at the end of 

the day the expert is there to assist the tribunal. 

During the cross-examination, an expert has to deal with the opposite party counsel. Definitely, he is 

going to try to demolish the expert’s testimony. Sometimes, they try to cast you in a bad light that the 
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expert does not have expertise in the matter of dispute. But that is what one gets used to once an expert 

attends a couple of arbitrations. 

Mr Kant - The opposite party counsel most certainly tries to challenge the credentials and integrity of 

the expert, without getting into the substance of the expert opinion. 

Indian lawyers deliberately do not acknowledge the widely accepted international standards, even if no 

such domestic standard is available in India. Lawyers portray that these international standards are not 

part of the agreed contract agreement, thus the whole substance of the expert testimony is false. Lawyers 

do not focus on the scope of the testimony. For example, I presented a report on the delays incurred 

during the execution of the project. I did not comment on the land acquisition process in India and under 

that contract agreement. Still, the opposite counsel was adamant on cross-examining me on land 

acquisition. Though I already stated in my testimony that I am not an expert in the land acquisition 

process, I will only comment on the effect of the delay due to the delay in land acquisition. Still, the 

lawyer tried to confuse the tribunal by discrediting the testimony based on the land acquisition process, 

which was actually beyond the scope of the testimony. 

Question 3: We have often witnessed exchanging harsh words between counsel on different sides. How 

should a relatively less experienced counsel approach such a difficult situation especially when its peer 

opposing practitioner is a senior at the bar? 

Mr Jogani - In addition to maintaining a calm attitude, one should, through their demeanour, indicate 

to the other counsel that cases are won on merits and not by employing profane language. Just as judges 

regulate the conduct of court procedures, arbitration tribunals regulate the conduct of arbitration 

procedures. Arbitrators are usually professionals with rich experience in their respective fields. They 

will intervene where necessary to ensure the smooth progress of the proceedings. 

E Institutional Arbitration or Ad-hoc Arbitration 

Question 1: How effective are Alternate Dispute Resolution (ADR) processes in the Indian context? Is 

arbitration an effective means to settle the dispute and if yes, which one is preferable institutional or 

ad-hoc? 

Mr Selvam - The ADR mechanism has proven to be one of the most efficacious mechanisms to resolve 

commercial disputes. The Judiciary has also encouraged out-of-court settlements to alleviate the 

increasing backlog of cases pending in the courts. To effectively implement the ADR mechanism, 

organisations like the Indian Council of Arbitration (ICA) and the International Centre for Alternate 
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Dispute Resolution (ICADR) were established. The ICADR is an autonomous organisation, working 

under the aegis of the Ministry of Law & Justice, Government of India, to promote and develop ADR 

facilities and techniques in India. 

Mediation, conciliation, negotiation, mini-trial, consumer forums and Lok Adalat have already been 

accepted and recognised as effective alternative dispute-resolution methodologies.  

The object of arbitration is to provide fair and impartial resolution of disputes without causing 

unnecessary delay or expense. Parties are entitled to choose the form of arbitration which they deem 

appropriate in the facts and circumstances of their dispute. In most situations, the type of arbitration is 

chosen by the parties not so much because they like it but rather because they have no other choice. 

Ad-hoc arbitration is suitable if parties want to be masters of the arbitration, whereas institutional 

arbitration is suitable if parties want a proper degree of supervision. It is difficult to say, which of these 

two types of arbitration is superior as it is related more to choose and needs of the parties. 

Question 2: Any recommendations for parties to consider when opting for institutional arbitration and 

ad-hoc arbitration? 

Mr Jogani - In my view, parties should try and adopt institutional rules as much as possible. The fees 

of the institution are often a small fraction of the arbitration costs but the advantages over ad-hoc 

arbitration are many. 

Mr Singhal – I am a very big supporter of institutional arbitration. I think ad hoc arbitrations are not 

right and are detrimental to parties who are in arbitration, for various reasons as follows: 

i. The biggest challenge we see in Indian arbitrations is the appointment of the chair of the 

tribunal. Both the nominated arbitrators seldom agree on the presiding arbitrator. In that 

parties have to approach the courts for the selection of the presiding arbitrator, and it takes 

time. While the arbitration institution decides upon the chair quite promptly, if such an 

issue arises. 

ii. In institutional arbitrations, there are set rules, procedures and regulations. While in ad hoc 

arbitration the tribunal decides the rules and regulations, of course in line with the Indian 

arbitration act. But still, we see a lot of nonstandard rules are put by the arbitrators which 

makes the proceedings less efficient. 

iii. Time limits are respected under institutional arbitrations as they are being monitored by the 

institution.  
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iv. Sometimes, the issue of jurisdiction before the arbitration proceedings arise, in such also 

institution decides upon it. Which, otherwise, as in India, goes to courts and it takes a lot 

of time even before the commencement of the arbitration. 

Thus, overall institutional arbitration is far better than ad-hoc arbitration. Though it may sometimes be 

expensive than ad hoc, it still is way more efficient.  

Mr Kant - Institutional arbitrations are more efficient than ad-hoc arbitrations as: 

i. The arbitral proceeding timelines are strict and effectively managed 

ii. Administration is better 

iii. There is a mechanism to review the arbitral tribunal’s reasoning and award 

iv. The competence of the tribunal is also reviewed by the institution 

However, in India, the institutions are still in the developing stage. Thus, institutional arbitrations are 

not a very popular option for domestic arbitrations. 

F Virtual Arbitrations: Impact of Covid-19 

Question 1: Since the arbitrations are being held via virtual hearings since the outbreak of the COVID-

19 pandemic, how do you see the arbitration practice changing? Do you think virtual hearings will 

become the norm even after the pandemic? 

Mr Selvam - In my opinion we already have several available platforms to enable the smooth 

conduction of arbitrations virtually. For instance, various documents sharing platforms are already 

available for electronic bundles, like, video-conferencing platforms, ranging from customised hearing 

solutions offered by some providers (such as Opus, TransPerfect and Xbundle) to licensed publicly 

available platforms to free-to-use platforms. 

Some organisations like the ICC, SCC, JAMS, AAA-ICDR and the LMAA, are using or proposing the 

use of commercially available services like FaceTime, Skype, Vidyocloud, Microsoft Team, Zoom, 

while others are offering more bespoke services – examples being SIAC, in collaboration with Maxwell 

Chamber’s Virtual platform, JAM’s EndisputeTM mediation platform, IDRC’s collaboration with Opus 

2. 

One of the few impediments I foresee, however, is at certain stages of proceedings such as the recording 

of evidence. For instance, a party might, during the examination, feign a technical glitch, terminate the 

call and seek clarification from his lawyer to guide him as to how best to answer the question. 
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Alternatively, a third party may be prompting the witness to be questioned, through another device, or 

by simply being physically outside the line of sight of the camera. In such a situation, despite having 

the best of technology, like AI proctored system, the entire process will fail. The Supreme Court of 

India, taking suo motu cognizance of the above issue but not in relation to arbitration particularly, vide 

its order dated 06 April 2020, directed the suspension of conduction of evidence through online mode. 

A possible solution to the same can be envisioned through the appointment of a Local Commission, 

who could be present to monitor the situation. 

All of the above can be explored and are useful for online hearings during COVID-19. Having said this, 

practically speaking, there is still a lot of reluctance to adopt, adapt and embrace technology amongst 

arbitrators (particularly ad-hoc ones) even for conducting procedural and other stages of arbitration 

which are comparatively easier to conduct through virtual medium and with the prevalent situation, I 

am hopeful that slowly but steadily use of technology will help achieve the larger objective of efficient, 

inexpensive and expeditious adjudication through arbitration. 

Mr Jogani - The pandemic has influenced arbitrations. One of the biggest challenges is that it has 

become tougher for parties to access data stored physically in offices during the lockdown. Another 

area of concern is the lack of adequate infrastructure to hold hearings virtually.  

However, the pandemic has also ushered in some positive changes. Most tribunals now have moved to 

work electronically. Physical filings have been drastically reduced. Additionally, parties no longer need 

to travel to different cities/countries for hearings. All of this has had a great impact in terms of reducing 

the carbon footprint of an arbitration. 

Technologically I think there can be improvements in document management software and transcription 

services to make online arbitration more efficient.  

Virtual hearings are certainly great for the sustainability of the planet. There is a significant reduction 

in the carbon footprint by avoiding unnecessary travel and using e-bundles. In addition, parties are 

saving significantly in terms of travel costs etc. 

Mr Singhal – I think, Covid has a negative effect on the world but in the arbitration world, the pandemic 

has come out to render a positive impact. One prime reason for the positive effect is the virtual hearings. 

Earlier in the case of both domestic Indian arbitrations and international arbitrations, the whole team of 

lawyers, experts, and parties would fly down to the venue of arbitration. This involved a lot of 

expenditure. But now with the advent of technology, all these virtual hearings are taking place. So, it is 
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good for the lawyers and experts that you don’t have to spend time and money on travel. Now, Indian 

judges and arbitrators are getting used to undertake arbitrations through virtual hearings. 

I would say, initially, in the first phase of Covid, a lot of hesitancy was there for virtual hearings. Doubts 

were raised on whether virtual hearings would be successful or not. But now as more and more people 

are getting used to it, we are finding it quite time and cost-efficient. 

A lot of disputes are coming in the construction industry due to the pandemic, which is good for 

business. in a way, the pandemic has a positive impact on the arbitration industry.  

Regarding integrity, generally, I won’t say there are integrity challenges. The reason is: 

i. If it is an Indian arbitration, let’s say the counsel is in Delhi and the witnesses are in Delhi, 

sometimes the opposing counsels send their representatives to sit in the same place where 

the witness is testifying. In this way, they are able to verify there is no external support. 

ii. If the above is not possible, one has to give an oath that there is no one to help me and I am 

testifying on my own without any assistance. But let’s say if someone wants to break that 

oath. Then many times the arbitrators ask you to have a 360o view of the room or have an 

apparatus to provide a multiple angle view of the room. So that they can verify that the 

witness is alone in the room. 

iii. Just a few days back, I was testifying for an Indian arbitration via virtual hearing, I was 

asked by the arbitrator to rotate my laptop and give him a 360o view of the room I was 

sitting in. 

iv. And, supposedly, someone still tries to play smart and tries to get assistance in testifying, 

there is always a risk that the arbitrator may ask at any moment to show the room. The 

moment you are asked to show the room and you don’t do it or there is someone else in the 

room, the arbitrator will reject your testimony. This is a serious setback to an expert’s 

credibility and integrity. 

Conclusively, virtual hearings have a positive effect on arbitration. I was able to attend more than 20 

arbitrations in the year 2020, just because they were virtual. So, I think, when I talk to other 

professionals, they are also quite in favour of virtual hearings. So, I believe virtual trends or maybe a 

hybrid of virtual and in-person, would be the norm in future also. 

Mr Kant - Due to online submissions, the time-consuming printing and submissions are ruled out. It is 

a positive thing that the paperwork is reduced. 
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One challenge is with the experienced or old tribunals and lawyers who are not that accustomed to the 

technology. But it is good to see that they are now accepting this and are turning to online mode. So 

definitely there is a positive trend due to Covid-19. 

Virtual hearings are efficient due to non-travelling. You can attend multiple arbitrations in a week, 

which during the pre-covid period was not possible. We used to fly frequently and deal with the 

travelling fatigue and then go for the next arbitration. Such a thing is not there now. Thus, it is a positive 

thing that efficiency is increased. 

Due to so advanced platforms of video conferencing, I think it will become a norm and it should 

actually. It will be beneficial because there are so many stakeholders in an arbitration. To accommodate 

so many people at a single venue at the same time is a very tiresome task. It poses a great logistical 

challenge pre-covid. But now, it is drastically improved with video conferencing. 

One drawback is that the body language of the expert witness is hidden, somewhat restricted, in virtual 

arbitrations. As an expert, my body language during my testimony and cross-examination also plays an 

important role. But that is missing in the video conferencing. 

Further, another challenge with virtual hearings can be that it may happen that during the break, your 

lawyer may tutor you or you are having assistance from somebody in your room he won’t be visible on 

the screen. Thus, there are integrity issues. 

But overall, there is a positive trend in arbitrations because of the pandemic but with some challenges. 

G Role of Third-Party Expert Witnesses in Indian Arbitrations 

Question 1: What is the role of expert witnesses in Indian arbitration? What is the significance of third-

party expert evidence? Insights into the cross-examination, expert evidence etc. 

Mr Selvam - An expert witness assumes significance in arbitration because the role of an expert witness 

is to provide the arbitration tribunal with specific information, which would assist him in taking an 

informed decision regarding the dispute. An expert witness may be a valuation expert, an industry 

expert, an engineer and an accountant.  

Cross-examination is all about asking tightly knit leading questions and giving little room to the witness 

to wriggle away or spin a narrative. Leading questions are questions, which admit no other answer 

except a simple yes or no. However, there are some questions that do not admit a mere yes or no answer 

and require explanation.  
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A classic example is, Have you stopped beating your wife? 

Now that is a question that can’t be answered in a yes or no.  

Because if a witness says yes, he accepts that he was beating his wife earlier and if he says no, he still 

is.  

These are the kind of questions, where the witness is perfectly entitled to refuse to answer in a simple 

yes or no and volunteer information and say – I don’t have a wife or I have never beaten her, therefore, 

neither yes nor no. However, this is just one of the very rare situations where the witness should be 

allowed to volunteer information and travel beyond the negative or the affirmative.  

The general rule, therefore, remains that the witness ought to answer in a yes or no, and should not be 

allowed to volunteer information. A witness may not foist into his answer, in any examination, 

statements not in answer to questions put to him. This is called Volunteering evidence, and the counsel 

of the opposite party should be on his guard to check its introduction by raising emphatic objections. 

Though in practice it is extremely hard to convince the Tribunal to do this, the Tribunal is fully 

empowered to strike out answers which are not responsive to the questions or which introduce opinion, 

when the same is not sought. 

Owing to the complex and technical nature of issues involved in arbitrations, expert evidence plays a 

crucial role, and becomes indispensable at times. However, the process is so expensive and time 

consuming that the International Chamber of Commerce proposes a presumption against taking it. At 

the same time, not resorting to it could be negligent in some cases. This might especially be true for 

construction and infrastructure disputes, which involve intricate questions of cause and effect, making 

expert evidence indispensable. Depending on the agreement between the parties and the rules that 

govern the arbitration, experts can be appointed either by the tribunal or by the parties themselves. 

Mr Jogani - Expert witnesses are critical in relation to many technical arbitrations, e.g. construction 

cases.  The opinions of delay and quantum experts can very often steer the entire case in a particular 

direction. 

Mr Singhal – If I talk about the Indian scenario and construction disputes, the problem is that because 

the arbitrators are retired supreme court judges, who are non-technical in relation to construction. They 

do not understand what the expert is saying. It is because an expert is going to talk technical. So, 

therefore, at times it becomes that they discredit whatever the expert is saying. And they go with the 

fact witness and legal interpretations and render the awards. 
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As regards the benefits to the expert witness, in my view it is quite beneficial. Supposedly, there is a 

dispute related to any medical disease, arbitrators are not doctors. So, the role of the expert, from a 

medical background, is to explain things simply and suggest what is right and what is wrong. 

The biggest challenge which I see in India, especially for construction arbitration is that the tribunals 

are not bothered about going into the details of the expert and they rely on the legal interpretations and 

fact witnesses. But things are changing some arbitrators are coming forward and say that I need an 

expert to come and testify, otherwise, they will not be able to render the award.  

The best way to resolve conflicting opinions of the experts of the respective parties is through: 

i. Joint statements 

ii. Hot tubbing 

Supposedly, you have two experts with diverging views, the arbitrators can direct the experts on the 

matters they need to provide their opinion in a joint statement. For example, if both the experts are 

going to perform a delay analysis, and they both wish to perform it with different methodologies. then 

the tribunal can ask both the experts to make a joint statement explaining why they are going to follow 

one kind of method for delay analysis and how it is superior to the method proposed by the other expert. 

Then the tribunal can direct the experts to perform it with a common methodology. Ultimately, the 

results can be easily interpreted, if done by a common method, though by the different experts. 

And when you are in hot tubbing, both the experts are giving answers to one single question. Then it is 

easy for the tribunal to decide who is right and wrong. So, both joint statements and hot tubbing are 

very important in case there are divergent views of the experts. 

Ultimately things are changing, but yes it will take some more time for India to accept the concept of 

expert witnesses. 

Mr Kant - Right now the environment is not matured. Most of the lawyers and the tribunal members 

belong to legal backgrounds and the judiciary. They do not have much exposure to construction and 

construction law. So, they do not pay much attention to the experts. Thus, the experts are not that much 

utilised in India. For example, a construction delay expert presents his analysis on project time delay 

based on internationally accepted methodologies, the lawyers and tribunal will first not accept the 

international practices. Then do not understand the technicalities of the analysis. Ultimately, based on 

their own incompetence for the subject matter, they discredit the expert testimony. Experts in India, at 

this stage, are not utilised much. 
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Procedural Conduct – In the procedural timetable, they do not focus on the specifics of the type of 

witnesses. They just mention it as a witness, and it is presumed as a fact witness. And when the expert 

witness testimony is submitted, they challenge that they were not on the timetable. Only fact witnesses 

were agreed upon. So, they try to discredit the expert testimonies on the basis of their relationship with 

the dispute. Expert witnesses are outsiders thus don’t have credibility in giving testimonies. In India, 

an expert witness is not that prominent, and the lawyers and the tribunals are not much favourable to 

this concept. Only fact witnesses are respected. 

In addition, the contemporaneous documents submitted along with the expert testimonies, are 

sometimes discredited just because they are not submitted in the pleadings by the parties themselves. 

Challenges to independence based on the repeated business with a party are raised very frequently in 

India. However, it does not make it a conflict of interest under international arbitrations. External 

experts provide a disclaimer – “though I am appointed by the party, my responsibility lies towards the 

tribunal.’ In India, lawyers do not respect this and consistently challenge the independence and 

impartiality of the experts. In India, it is a prejudice that only if the expert is appointed by the tribunal, 

then only he can be independent. 

Question 2: India is still in the process to accept arbitration as an effective means of dispute settlement. 

So, where does the dispute resolution consulting business stands in India? What is the future of this 

business?  

Mr Singhal – Things are changing in India, when we started, we were the only ones. But now we have 

got multiple firms, people who left us have started their own firms. They are trying to penetrate the 

market. The arbitrators are now understanding the importance of expert witnesses. The parties are 

understanding the importance of experts in dispute resolution. 

So, I think things are changing. I see a good future for this business. But again, things are changing very 

slowly. If ten new arbitrators come in India, only three would say that they require expert testimonies. 

Seven of them would still rely on the old conventional method of legal interpretations. 

We are just a six-year-old firm and we have changed quite drastically. Initially, if there was a need to 

bring the experts in Indian arbitrations, they used to bring it from outside. But now, they are able to 

bring in from India itself, like from our firm and others too.  

So, things are moving and improving. However, it will take time for us to reach the level where the 

international arbitral community is now. 
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Mr Kant - In big-ticket infra projects, they are going for arbitrations. Thus, there is an increase in 

arbitrations, and it is an emerging trend. Arbitration is itself growing as a business. The market size is 

expanding. 

As far as our business is concerned, we are getting more business for pre-arbitration cases too. As 

companies are now more aware and conscious of arbitration and they want to prepare beforehand. More 

companies both international and domestic are investing in this domain in India. We are happy to see 

new companies setting up their offices in India, as it leads to an increase in the market size as well as 

the business. During the past five years the business, overall, has increased multifold. Our organisation 

has grown too, and we are confident that it will continue to grow, as the arbitration trend in India is 

moving positively towards an efficient curve. 

IV REFLECTION ON THE INTERVIEWS AND CONCLUSION 

It is apparent from the answers of the interviewees that there are certain challenges faced by the users 

of the arbitration process in India. The lengthy timelines of the arbitration and the integrity issues with 

the arbitral tribunal have always been major concerns. The deliberate favouritism towards the legalese 

and the cynical approach towards the non-law background experts is an issue in the Indian judiciary. 

The tribunals are only constituted from people having legal backgrounds, a little respect is paid to the 

technical experts. The conduct of the parties’ counsel has been a topic of scrutiny. Their conduct affects 

the efficiency of the arbitral proceedings and the outcome of the case too. In India, there is little 

acceptance of third-party expert evidence. 

However, it is also a fact that Indian legislation and the arbitral community are not deaf to these 

concerns. Indian legislation enacted the Act on the lines of the UNCITRAL Model Law. Indian judiciary, 

from time to time, has demonstrated its pro-arbitration, pro-enforcement approach. The new 

amendments addressed the issue of timelines. They also provided guidelines to assess the independence 

and the impartiality of an arbitrator.12  

It is a unanimous view that institutional arbitrations are much more efficient than ad-hoc arbitrations. 

In India, the parties are now opting for institutional arbitrations and likewise, several institutions are 

being set up. 

 
12 Udian Sharma, ‘Independence and Impartiality of Arbitral Tribunals: Legality of Unilateral Appointments’ 

(2020) 9(1) Indian Journal of Arbitration Law 121, 124-125. 
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One thing, that the Indian arbitral community has adopted promptly is the technology in the wake of 

the Covid-19 pandemic. It is fascinating to learn that how the much-experienced lawyers and arbitrators, 

mostly trained in old fashioned ways, have accepted this swift shift to virtual means. What is more 

intriguing is that how this change has increased the efficiency of the arbitration system. 

The third-party experts are now gaining importance, though slowly, in the Indian arbitrations. However, 

the arbitral community has started showing acceptance to the expert services. The business prospects 

for expert services are very lucrative in India. 

The Indian arbitration environment is certainly evolving towards an efficient system. 
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About the interviewees: 

 

 
 

 

 

 

Mr A. Suthandraselvam is a civil engineering professional having more 

than 25 years of insightful professional experience with construction 

companies, predominantly on infrastructure projects under JICA, ADB, 

World Bank loan agreements. He possesses strong skills in contracts 

administration, risk & claims management, pre-bid support, planning and 

project control, relationship management, commercial negotiations, and 

quantity surveying. 

Mr Selvam has handled numerous infrastructure projects including metro 

rail projects (underground & elevated), railway projects (dedicated freight 

corridor & high-speed rail), bridges & flyovers (river bridges including 

extradosed cable-stayed, flyovers, viaduct, etc.), marine/ports & harbours 

(dry dock, jetty, cofferdam, breakwater, etc.), nuclear projects (main plant, 

cooling towers, pump houses, etc.), defence projects (underground 

specialised structure, resurfacing of runways, covered dry berth). 

He is currently working with M/s. Larsen & Toubro Limited 

(Construction), Heavy Civil Infrastructure IC, HQ-Chennai as Dy. General 

Manager – Contracts Administration and Claims Management. 

E-mail: suthandraselvam_a@rediffmail.com 
 

 
 

 

 

 

Mr Rishabh Jogani is a qualified lawyer licensed to practice in India and 

founding partner of MRP Advisory. His recent work has an international 

dimension, involving projects relating to power plants, waste management, 

residential townships, building complexes, irrigation mains and major 

airports. In addition to construction law, Rishabh has represented clients in 

shareholder disputes, intellectual property law issues, debt recovery claims 

and real estate matters. He has done several ad-hoc arbitrations as well as 

arbitrations under the ICC, LCIA and SIAC institutional rules. He has 

represented clients in arbitrations governed by Indian, English, UAE, 

Omani, Singaporean, Kazakhstani and Sudanese law. He has also managed 

complex litigations before the Indian courts. As an experienced lawyer, he 

has managed multiple challenging disputes before various forums. Rishabh 
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has previously worked in Mumbai with Shardul Amarchand Mangaldas & 

Co., DSK Legal and Mr Pradeep Sancheti, Sr. Advocate. He holds. 

LinkedIn: https://www.linkedin.com/in/rishabh-jogani/ 

 

 
 

 

 

Mr Rohit Singhal is a techno-legal entrepreneur, has 25 years of 

international experience involving construction contract disputes, expert 

testimony and project management. He is one of the most sought-after 

construction/engineering arbitration experts, having more than 50 

international arbitrations as an expert witness. He has presented numerous 

articles and undertaken several speaking assignments on the subjects of 

claims, schedule and damage analyses, and claims prevention in 

construction and engineering projects. He has been awarded the prestigious 

‘Outstanding Expert of the Year Award’ by International Arbitrators & 

Experts in Engineering Sector (IAEE), UAE. 

Mr Singhal founded MASIN Projects Private Limited, a multi-faceted 

construction/engineering claims & arbitration consultancy with offices in 

India, Oman, UAE, Qatar, Kuwait, Singapore, and Saudi Arabia. As CEO, 

Mr Singhal has led Masin from concept to leadership. 

LinkedIn: https://www.linkedin.com/in/rohit-singhal-9ab4451/  

 

 
 

 

Mr Shishir Kant has over 20 years of experience involving project 

conceptualisation and planning, technical and financial evaluation, 

engineering and construction management, contract management and risk 

mitigation, claims and disputes analysis and resolution, arbitration and 

litigation support, and expert testimony. He has testified as an expert in 

quantum and delay matters in numerous arbitrations. His project experience 

includes highways and tollways, roads and bridges, infrastructure 

development, real estate, development of institutional and industrial 

complex, and oil and gas manufacturing projects, having costs ranging from 

USD 50,000 to USD 1 Billion. He has served as a claims analyst on 

numerous construction projects and has testified in court, as well as in 

Indian and International arbitration. 

LinkedIn: https://www.linkedin.com/in/shishir-kant-5346871b/ 

 


