
The use of expert conclaves  

Introduction 

Joint conferences, or expert conclaves, are increasingly being used to ensure the “just, quick and cheap 

resolution of disputes” in accordance with the Civil Procedures Act 2010. These reports are often integral to the 

success or failure of a trial. The basis of the process is to gather together all the experts in one place and allow 

them to discuss the matters for consideration prior to the hearing, with the aim of narrowing down the issues 

at dispute and producing a report indicating the areas where consensus has been reached. 

Reports must be independently generated by experts and delivered directly to the court. If there are errors, 

omissions or amendments, this can result in complications and delays which can be costly to the court process 

and the client. 

Garling J emphasised the importance of conclaves in the case of Tinnock v Murrumbidgee Local Health District:  

Conclaves of experts are, in my view, an essential element in the just, quick and cheap disposition of the 

real issues in cases such as the present. I am acutely conscious that they are not easy to organise nor 

are they always cheap. However, the benefit to be obtained from joint opinions arising from conclaves 

is, in my view, usually significant.1 

Benefits of the process 

An underlying objective that frames the referral of experts to conclave is to ensure the separation of legal 

practitioners and experts so that experts can uncover the real issues in dispute. By requiring experts to conclave 

they can refine the scope of issues that are not agreed on and narrow down those that are, thereby producing 

consensus at an early stage which can encourage settlement. The end result can be a substantial cost saving to 

the parties, not only if the case settles, but also if it proceeds, as there is a decreased requirement of subsequent 

lengthy cross-examination if the matter proceeds to hearing.  

Potential pitfalls 

Whilst experts conclaves are an increasingly important part of the civil dispute resolution process, there is little 

guidance on how practitioners can effectively manage them, which can result in significant issues. In addition, 

there are concerns that joint conferences of experts do not always result in the efficient resolution of disputes. 

The problems that can arise are primarily related to procedure, timing and scope. As practitioners are not able 

to be involved in the actual process of drafting the joint expert report, and there is little guidance on best 

practice, practitioners inexperienced in this process can sometimes be unaware of the potential pitfalls. It is in 

these instances that experienced support can prove invaluable.  

Problems can arise where there is a perception that the parties have in any way influenced the experts. In the 

case of Reid, Justice Wilson observed that there was: 

some criticism of the level of detail of the questions as framed by the plaintiff. It is contended by the 

defendant that they are seeking to “micro-manage” the experts' evidence, and would needlessly confine 

the experts in the matters which they would consider, and the context in which they consider those 

particular matters.2 

Debate has also arisen in relation to how conclaves should be organised, and by whom. In DTI’s experience of 

providing services for such matters, the law firms who are party to the matter generally make the arrangements 

between them and the conclave will take place at an agreed location, usually a neutral venue such as a business 

centre. 

Another concern can be operational, but ultimately strategic, namely that there may be no agreed structure for 

how the experts should compile the final joint report. In some instances it could be suggested that the expert 

who provides a draft report and distributes this to the others after a conclave has taken place may have the 

advantage of presenting their opinion most comprehensively. Delays may also arise which result in court filing 

dates being missed as a result of a draft report being circulated amongst numerous experts without clear 

                                                           
1 Tinnock v Murrumbidgee Local Health District [2015] NSWSC 151.  
2 Reid v Wright t/as D M Wright & Associates Solicitors [2016] NSWSC 466. 



direction to assist in the finalising of a joint report in an expeditious manner. An agreed timetable which takes 

into account court dates is therefore essential. 

A common problem is that experts will confer back and forth after the conclave has taken place, generating 

email correspondence, subsequent discussions and multiple editions of the report. This may carry on for days 

or weeks and cause further delays to the court process.  

Recommendations to improve the process 

Fortunately there are solutions that can assist to minimise the risks outlined above.  

Firstly, the use of a facilitator is recommended. This will be someone such as a barrister, agreed between the 

parties as a neutral third party, with the role of supporting the process, keeping to the timetable and overseeing 

production of the report.  

Another additional option is to use court reporters to produce an impartial joint report. Either with or without 

a facilitator, DTI has been helping law firms manage the expert conclave process for many years by providing 

experienced stenographers to attend conclaves (either in situ or remote, e.g. by videoconference or telephone) 

and take down the dictated responses of the experts present, in order to produce timely, accurate joint reports 

either on the same day or next working day. These are then sent to the experts for sign off. There are specialised 

formats which DTI has created for all relevant jurisdictions. 

Our stenographers have a broad range of experience in smaller and large conclaves involving multiple experts 

and relating to various practice areas including:  

 Workers’ compensation  

 Medical negligence 

 Personal and workplace injury claims 

 Technology disputes 

 Building and construction disputes  

 IP or copyright disputes 

 

The main advantage to the parties is that of having an impartial third party present who can then produce an 

accurate account of what has been agreed, in report format, in a timely manner. The experts can focus on the 

discussion of the issues and questions put forward for discussion, leaving it to the stenographer to draft a report 

that will be accepted by the relevant court. The stenographer will also ensure that the report is finalised and 

filed directly to the court. The stenographers do not provide a verbatim transcript, but rather a tailored report 

that summarises the responses to various issues agreed upon. 

It is important to note that stenographers are not facilitators, which is a common misconception. The role of a 

facilitator is to guide and help manage the experts narrow down issues and put forward their opinions clearly, 

whilst the stenographer records the responses to the questions.  

Conclusion 

There has been a growth in the number of conclaves that have been referred as a result of cost pressures by 

parties, clients and the court. Whilst parties may believe they are assisting the process by allowing experts to 

manage this process alone, unforeseen problems that arise can result in delays and additional costs. The use of 

experienced stenographers and facilitators is a very good way to ensure that these joint reports are produced 

in line with the courts’ expectations and without costly delays.  

For more information about DTI’s services for experts’ conclaves, contact us at sydney@dtiglobal.com  or visit 

www.dtiglobal.com/australia  
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